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Docket No. 208-R 

The Blanchard Machine Company, 
Petitioner, 


vs. 

War Contracts Price Adjustment Board, 
Amended Caption: Reconstruction Finance Corporation 

Price Adjustment Board, 

(See Order 10/17/45) 

Respondent. 

Appearances: 

For Taxpayer: Allan H. W. Higgins 

Alan F. Sawyer 
Henry B. Hosmer 
Frank B. Wallis 

For Comm’r: Frederick M. Curley 


docket entries 

1945 

May 28—Petition received and filed. Petitioner notified. 
Fee paid. 

May 30— Copy of petition served on respondent. 

Jun. 11—Entries of appearance of Alan F. Sawyer and 
Henry B. Hosmer as counsel filed. 

Jul. 11—Request for hearing at Boston filed by peti¬ 
tioner. 7/21/45 Granted. 

Jul. 14—Motion to dismiss petition with memorandum at¬ 
tached filed by respondent. 

Jul. 21—Hearing set 8/15/45 on respondent’s motion. 

Aug. 11—Motion for continuance to 10/15/45 for hearing 
on motion to dismiss filed by taxpayer. 8/13/45 
Granted to October 17, 1945. 
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Docket Entries 


Aug. 11—Motion for leave to amend petition filed by peti¬ 
tioner. 

i 

Aug. 18—Hearing set October 17,1945 on petitioner’s mo¬ 
tion. 

Oct 17—Hearing had before Judge Opper on respond¬ 
ents motion to dismiss and petitioner’s motion 
to file amendment to petition. Respondent’s mo¬ 
tion denied. Petitioner’s motion granted. 

Oct 17—Order denying respondent’s motion, granting 
petitioner’s motion and allowing respondent 60 
days to answer or 45 days to move entered 
10/18/45 Copy served. 

Dec. 17—Answer filed by respondent. 

Dec. 19—Copy of answer served on petitioner, Boston, 
Mass. 

1946 

Sep. 20—Hearing set Nov. 12, 1946, Boston, Mass. 

Nov. 7—Motion for continuance to a later date on hear¬ 
ing now set Nov. 12, 1946 filed by petitioner. 
11/8/46 Granted. 

1947 

Sep. 8—Hearing set Nov. 3, 1947, Boston. 

Nov. 7—Hearing had before Judge Murdock on merits. 

Ordered stipulation of facts to be filed within a 
week. Petitioner’s brief due 60 days. Respond¬ 
ent’s brief due 45 days thereafter. 

Nov. 18—Stipulation of facts filed. 

Nov. 25—Appearance of Frank B. Wallis as counsel filed. 

1948 

Jan. 2—Brief filed by petitioner. 

Feb. 10—Brief filed by respondent. 

Feb. 11—Petitioner’s brief served on respondent. 

Mar. 18—Memorandum opinion rendered, Judge Mur¬ 
dock. Decision will be entered for the respond¬ 
ent. Copies served. 
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Mar. 19—Decision entered, J. E. Murdock, Jndge, Div. 3. 
Copy served. 

Apr. 14—Petition for review by U. S. Court of Appeals 
for the District of Columbia with assignments of 
error filed by petitioner. 

Apr. 15—Proof of service filed. 

May 14—Praecipe for record filed by petitioner with 
proof of service thereon. 

May 19—Affidavit of service of praecipe for record filed 
by petitioner. 

May 20—Order enlarging the time to July 13,1948 to pre¬ 
pare and transmit the record, entered. 5/21/48 
Copy served. 


PETITION FOR REDETERMINATION OF ALLEGED 

EXCESSIVE PROFITS 

(Filed May 28, 1945.) 

The petitioner, The Blanchard Machine Company, a 
corporation organized under the laws of the Common¬ 
wealth of Massachusetts and having its principal place 
of business at 64 State Street, Cambridge, Massachu¬ 
setts, being aggrieved by the unilateral determination of 
the Reconstruction Finance Corporation Price Adjust¬ 
ment Board, acting on behalf of the War Contracts Price 
Adjustment Board allegedly under delegations of author¬ 
ity and made pursuant to Subsection (d) 4 of the Re¬ 
negotiation Act, with respect to excessive profits for the 
fiscal year ended November 30, 1942, hereby petitions for 
a redetermination of such excessive profits, and, as a 
basis of its proceedings, without hereby waiving any of 
its rights to proceed in any other court of the United 
States in regard to the matter here in controversy, alleges 
as follows: 
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Jurisdictional Allegations 

L This proceeding arises under the constitution of the 
United States and under Section 403 of the Sixth Sup¬ 
plemental National Defense Appropriation Act, 1942, as 
amended, hereinafter referred to as the Renegotiation 
Act 

2. The petitioner is The Blanchabd Machine Com¬ 
pany, a corporation duly organized under the laws of the 
Commonwealth of Massachusetts and having its principal 
place of business at 64 State Street, Cambridge, Massa¬ 
chusetts. 

3. The respondent is the War Contracts Price Adjust¬ 
ment Board, created by the Renegotiation Act acting 
through The Reconstruction Finance Corporation Price 
Adjustment Board by alleged delegations of authority 
made pursuant to Subsection (f) of the Renegotiation 
Act 

4. At all times herein concerned Reconstruction Finance 
Corporation Price Adjustment Board has regularly main¬ 
tained and now regularly maintains offices at 811 Ver¬ 
mont Avenue, N.W., Washington, D. C. 

5. Sometime in 1943 the War Department, Boston Ord¬ 
nance District Price Adjustment Section Board renego¬ 
tiated the petitioner in regard to petitioner’s 1942 busi¬ 
ness and profits and said renegotiation was culminated by 
the execution of a so-called Renegotiation Agreement 
dated May 20,1943, a copy of which is hereto annexed and 
made a part hereof and marked “Exhibit 1”. Under said 
agreement the petitioner agreed that it would pay or 
credit to the United States the sum of $375,000 less the 
amount of the credit allowable for Federal Income and 
Excess Profits taxes for the fiscal year ended November 
30, 1942 as provided in Section 3806 of the Internal Reve¬ 
nue Code. The aforesaid Renegotiation Agreement pro¬ 
vided in Article V thereof that “the signing herein shall 
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be deemed a final determination of the excessive profits 
of the undersigned for said fiscal year under said con¬ 
tracts and subcontracts’ * subject only “to the right of the 
Under-Secretary of War or his duly authorized represen¬ 
tative to reopen the renegotiation in his discretion at 
any time hereafter upon a showing of fraud or malfea¬ 
sance or a willful misrepresentation of a material fact.” 

6. Sometime in 1944 the respondent initiated a new or 
additional so-called renegotiation in respect to petition¬ 
er’s 1942 business and profits by which it sought to re¬ 
negotiate specifically business done directly or indirectly 
with Defense Plant Corporation, Defense Supplies Cor¬ 
poration, Metal Reserve Company, and Rubber Reserve 
Company, all of the foregoing being subsidiaries of Re¬ 
construction Finance Corporation. 

7. On February 28, 1945 the Reconstruction Finance 
Corporation Price Adjustment Board made a determina¬ 
tion of additional excessive profits allegedly realized by 
the petitioner under contracts with one or more of the 
following subsidiaries of the Reconstruction Finance Cor¬ 
poration, namely, Defense Plant Corporation, Defense 
Supplies Corporation, Metal Reserve Company and Rub¬ 
ber Reserve Company and also under contracts entered 
into by the petitioner with other contractors who in turn 
allegedly had contracts with one or more of those subsidi¬ 
aries. A copy of said determination of excessive profits is 
attached hereto and made a part hereof and marked “Ex¬ 
hibit 2”. The said determination of excessive profits was 
enclosed in a letter to the petitioner dated and mailed on 
February 28, 1945, a copy of said letter is attached hereto 
and made a part hereof and marked “Exhibit 3”. 

8. In accordance with the provisions of Section 403 
(e) (1) of the Renegotiation Act as Amended this pro¬ 
ceeding is filed with the Tax Court of the United States 
within 90 days from February 28, 1945, the date of the 
mailing of said determination. 
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Statement re Amount of Excessive Profits Determined 

9. The unilateral determination of excessive profits 
made on February 28, 1945 was in the amount of $362,098, 
allegedly realized by the contractor during its fiscal year 
ended November 30, 1942 under contracts and subcon¬ 
tracts by the petitioner with one or more of the following 
subsidiaries of the Reconstruction Finance Corporation, 
namely. Defense Plant Corporation, Defense Supplies 
Corporation, Metal Reserve Company and Rubber Re¬ 
serve Company. Although the order does not specifically 
so state, the renegotiation was allegedly for the period 
April 28, 1942 to the end of the fiscal year November 30, 
1942, the amount of excessive profits in controversy being 
$362,098. 

10. The petitioner alleges on information and belief 
that the respondent’s aforesaid unilateral determination 
was not made on the basis of any specific contract or con¬ 
tracts or on the basis of any specific subcontract or sub¬ 
contracts but upon the basis of invoiced sales made by the 
petitioner during the fiscal year ended November 30, 1942 
and claimed by the respondent to be subject to renegotia¬ 
tion. 

11. The petitioner has never agreed to refund the 
amount of the alleged determination of additional exces¬ 
sive profits in the amount of $362,098 as determined by the 
respondent on February 28, 1945 and in fact contends that 
the aforesaid agreement of May 20, 1943 was by its terms 
a final agreement with respect to the fiscal year ended No¬ 
vember 30,1942 determining the amount of excessive prof¬ 
its to be in the amount of $375,000 and that the respond¬ 
ent’s determination of additional excessive profits for 
said year of $362,098, as made by the respondent on Feb¬ 
ruary 28, 1945, is in violation of the agreement of May 
20. 1943. 
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12. No detailed statement has been furnished to peti¬ 
tioner either by respondent or any person, agency, or 
board acting under, for, or in behalf of the respondent in 
connection with the aforesaid renegotiation setting forth 
either the facts upon which the aforesaid unilateral de¬ 
termination of allegedly excessive profits made on Febru¬ 
ary 28, 1945 was based or the reasons for such determina¬ 
tion or showing the figures and computations upon which 
said unilateral determination was based. The petitioner 
by letter dated April 21, 1945, a copy of which is at- 

i 

tached hereto and made a part hereof and marked “Ex¬ 
hibit 4”, requested the respondent to furnish a statement 
of said facts but by letter dated May 4, 1945, the respond¬ 
ent refused to give such statement. A copy of respond¬ 
ent’s said letter dated May 4, 1945 is hereto attached and 
made a part hereof and marked “Exhibit 5”. 

Assignments of Error 

Without hereby waiving its right to any other proceed¬ 
ings in any court of the United States the petitioner as¬ 
signs as error herein the following: 

13. The respondent erroneously determined that ex¬ 
cessive profits were realized by the petitioner during the 
fiscal year ended November 30, 1942 within the meaning 
and legislative intendment of the Renegotiation Act. If 
the Court considers that some excessive profits were real¬ 
ized, then the respondent erroneously determined such ex¬ 
cessive profits to be far greater than the correct amount of 
said profits. 

14. Petitioner alleges, upon information and belief, 
that in determining allegedly excessive profits respondent 
erroneously, arbitrarily and without foundation in fact or j 
in law included as subject to renegotiation contracts, 
agreements of purchase and sale and orders made and 
entered into and placed with petitioner prior to April 28, 
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1942 by and between petitioner on the one hand and re¬ 
spondent and departments and other agencies of the 
United States government on the other hand and with 
other purchasers of the petitioner, which contracts, agree¬ 
ments of sale and orders contained no provision for re¬ 
negotiation of the price thereof or the profits therefrom, 
and were not subject to such renegotiation at the time 
when made and entered into or placed. 

15. Petitioner alleges, upon information and belief, 
that in determining allegedly excessive profits respondent 
erroneously included as subject to renegotiation moneys 
received or accrued (by shipping and invoicing of finished 
products) prior to April 28, 1942. 

16. Petitioner alleges upon information and belief 
that as their criteria for what is renegotiate respondent 
erroneously adopted certain priority ratings under which 
petitioner’s standard commercial machines and products 
were ordered by petitioner’s regular commercial channels 
of distribution; and which priority ratings are not a true 
or even an approximate indication or reflection of war- 
end use and not a proper basis for the inclusion of peti¬ 
tioner’s standard commercial machines and products as 
renegotiate. 

18. Petitioner alleges upon information and belief 
that in determining allegedly excessive profits in the 
aforesaid amount, respondent erroneously, arbitrarily and 
without foundation in fact or in law included as subject to 
renegotiation sales made by petitioner of its standard 
commercial prewar machines and products to and through 
its old prewar commercial channels of distribution, which 
sales were not made either under contract or subcontract 
to the United States government or to any of its depart¬ 
ments, agencies or arms mentioned in the Renegotiation 
Act, nor to any contractor or subcontractor for use in ex¬ 
ecuting any such contracts. 
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19. Petitioner alleges, upon information and belief j 
that in determining allegedly excessive profits in the 
aforesaid amount respondent erroneously, arbitrarily and 
without foundation in fact or in law included as subject to 
renegotiation petitioner’s sales of its standard commer¬ 
cial products which would have civilian or non-war use. 

20. Petitioner alleges, upon information and belief j 
that in determining allegedly excessive profits in the 
aforesaid amount respondent erroneously, arbitrarily and I 
without foundation in fact or in law in reality renegoti- j 
ated petitioner’s entire business for fiscal year ended No- | 
vember 1942 without regard to or without excluding there¬ 
from all the business shipped prior to April 28, 1942, and 
made its determination over-all both as to time and as to 
kinds and classes of business done in petitioner’s fiscal 
year ended November 30, 1942. 

21. Petitioner alleges that respondent erroneously made ! 
its determination without taking into consideration the 
fact that petitioner’s machines would be used for the pro¬ 
duction of non-war as well as war products and further i 
that petitioner’s machines had an estimated life far in ex- j 
cess of the war period and that after the war practically 
all machines would be used entirely for non-war use. 

22. Petitioner alleges that respondent’s determination | 
of February 28, 1945 was in error in that it was in direct j 
violation of the express contract between the petitioner j 
and the War Department Boston Ordnance District Price I 
Adjustment Section Board dated May 20, 1943, which un¬ 
der Article Five thereof stated “the signing herein shall j 
be deemed a final determination of the excessive profits of ; 
the undersigned for said fiscal year”. 

23. Petitioner alleges upon information and belief j 
that in determining the allegedly excessive profits in ; 
their determination of February 28, 1945 respondent er- j 
roneously, and arbitrarily assumed that it was proper to 
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apply the same profit margin arrived at in the settlement 
effected by the War Department as set forth in the agree¬ 
ment of May 20, 1943 to alleged Reconstruction Finance 
Corporation subsidiary business, even though said per¬ 
centage had been arrived at on the assumption that the 
company would be allowed to retain the balance of its 
profits after said first renegotiation. 

24. Petitioner alleges upon information and belief 
that in determining allegedly excessive profits on Febru¬ 
ary 28, 1945 the respondent erroneously, arbitrarily and 
without foundation in fact or in law ignored the fact that 
in arriving at the settlement with the petitioner on May 
20, 1943, the War Department Boston Ordnance District 
Price Adjustment Section Board expressly considered 
that the amount then determined as allegedly excessive 
profits was proper due to the fact that petitioner was al¬ 
lowed to retain all the profits on the balance of its business 
for said fiscal year ended November 30, 1942. 

25. Petitioner alleges on information and belief that 
respondent erroneously and arbitrarily failed to con¬ 
sider that Exhibit “C” to the so-called Renegotiation 
Agreement dated May 20, 1943 (Exhibit 1 herein) ex¬ 
pressly stated that the percentage of profits to net sales 
of the business found to be subject to renegotiation, after 
deducting the amount of the allegedly excessive profits, 
was 16.35 per cent and that the percentage of net profits 
to net sales on the total business, after deducting the 
amount of the excessive profits, was 26.4 per cent; and 
that the fact that the petitioner’s profit margin on its total 
business on renegotiation was 26.4 per cent was an im¬ 
portant factor used by the War Department Boston Ord¬ 
nance District Price Adjustment Section Board in per¬ 
suading the petitioner to accept the Renegotiation Agree¬ 
ment. 
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26. Petitioner alleges on information and belief that 
respondent has made its determination arbitrarily and un¬ 
reasonably, and without applying any proper standard of 
what was renegotiate business and what were excessive 
profits. 

27. Petitioner alleges upon information and belief that 
in determining the allegedly excessive profits in the afore¬ 
said amount respondent erroneously, arbitrarily, and 
without foundation in fact or in law, failed to give the 
proper consideration or effect to the following: 

a) petitioner’s efficiency with particular regard to the 
quantity and quality of production, reduction of 
costs and economy in the use of materials, facili¬ 
ties and manpower; 

b) petitioner’s relatively low costs, as contrasted 
with others in the same field, that is contrasted with 
its competitors; 

c) the reasonableness of petitioner’s profits particu¬ 
larly when contrasted with profits realized by peti¬ 
tioner’s competitors from the sale of similar or 
equivalent machines or products of equal weight, 
intricacy, quality and accuracy; 

d) the reasonableness of petitioner’s profits particu¬ 
larly when contrasted with the percentage of prof¬ 
its realized by the petitioner in the years 1936 
through 1939; 

e) the fact that the petitioner had made no increase 
in prices since 1937 except in the case of one small 
machine brought out in 1939; 

f) the fact that the petitioner’s sales were largely 
through dealers and that the sales price included 
in the gross sales was the net price to dealers rather 
than the dealers list price to customer’s including 
governmental agencies or corporations; 
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g) the fact that on most direct sales to the govern¬ 
ment the petitioner charged the same price as the 
net price to dealers rather than the list price which 
it would normally charge to customers for sales in 
the few areas where there were no dealers. 

h) petitioner’s low cost of production as contrasted 
with cost of production of other machine tool com¬ 
panies; 

i) the fact that the petitioner’s executive salaries and 
other administrative expenses were abnormally low 
as compared with other machine tool companies. 

j) the extent and risk assumed by the petitioner in¬ 
cluding the risk incident to its reasonable pricing 
policies. 

k) the nature and extent of petitioner’s contribution 
to the war effort including its inventive and devel¬ 
opmental contribution and its cooperation with the 
government and other contractors in supplying 
technical assistance. 

l) the risk and expense of designing and developing 
new machines, attachments and work-holding fix¬ 
tures ; and the fact that all experimental and devel¬ 
opment work has been at the company’s own ex¬ 
pense and risk; 

m) the high degree of accuracy to which the peti¬ 
tioner’s machines are made. 

n) the solving by the company of many new grinding 
problems. 

o) the fact that the company has pioneered in the de¬ 
velopment of the rotary, table, vertical, spindle type 
of surface grinder and is today the leading maker 
of this type of machine tool, making probably 90 
per cent of the machines of this type that are made 
in the United States; 
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p) the risk involved by the company in designing and 
accepting contracts for machines specially arranged 
for particular work guaranteed to produce certain 
quantities per hour to specified limits of accuracy 
and finish; 

q) the responsibility assumed by the company with 
respect to the performance of machines after in¬ 
stallation in the customer’s plant and the problem 
and further expense which may be incurred with 
respect to servicing machines and making any 
changes therein even to the extent of scrapping 
parts of machines or fixtures and making new parts 
to replace them. 

r) the fact that the company has solved for other war 
contractors many grinding problems especially the 
grinding of prisms and other glass and quartz ma¬ 
terials used in the war effort. 

s) the man hours saved by the company in its own 
plant and also in the plants of other war contrac¬ 
tors due to its inventive genius, engineering and the 
application of its machines to new uses; 

t) the fact that new developments, ideas, and patents 
have been assigned and transferred to the company 
by its personnel without charge and that the com¬ 
pany has used these ideas and patents without the 
expense of royalties or other payments therefor; 

u) the fact that the company has no pension or profit 
sharing plan, nor has it charged to expense in the 
periods in question large expenses for repairs,, 
maintenance, improvements, elaborate advertising 
or expensive decoration or equipment; 

v) the fact that the petitioner manufactured all its 
machines with its own capital and facilities with 
very little subcontracting; and this only for the ma¬ 
chining of parts under its supervision; 
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w) the fact that a great number of petitioners ma¬ 
chines which have been sold for special war work 
may come on to the secondhand market after the 
war and greatly reduce the petitioner’s postwar 
business; 

x) the fact that the petitioner’s machines have a life 
of between 15 and 30 years and accordingly will 
not be used solely in war work and that accordingly, 
the petitioner’s sales even to war agencies or cus¬ 
tomers engaged in war production did not have a 
final and complete war-end use. 

y) the fact that the company’s high achievement in 
production for the war effort has been recognized 
by five separate “E” awards and that the company 
is now flying the Army and Navy production award 
flag with four white stars for outstanding service 
and achievement in the production of war equip¬ 
ment 

28. The petitioner alleges upon information and belief 
that the respondent’s determination of allegedly excessive 
profits in the amount of $362,098 in addition to the pre¬ 
vious determination of excessive profits of $375,000 mak¬ 
ing a total determination of excessive profits of $737,098 
was erroneously based upon respondent’s opinion that ex¬ 
cept for the repayment of petitioner to the government of 
the amount of said aggregate determinations, the peti¬ 
tioner would realize a profit which would be excessive and 
unconscionable. 

29. The respondent erroneously failed and refused to 
furnish petitioner with a detailed statement of the facts 
used as a basis for respondent’s determination of alleg¬ 
edly excessive profits and the reasons for such determina¬ 
tion. 

30. The Renegotiation Act particularly to the extent 
that it subjects petitioner to renegotiation and requires it 
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to pay any sums whatsoever to the United States on ac¬ 
count of its business for the fiscal year ended November 
30, 1942 is unconstitutional and has been unconstitution¬ 
ally applied to the petitioner in that: 

a) the act contains no definition of or standards of 
excessive profits. 

b) it cannot lawfully delegate legislative power to re¬ 
spondent ; 

c) it deprives petitioner of its property without due 
process of law; 

d) it takes petitioner’s property for public use with¬ 
out just compensation; 

e) it exercises powers not delegated to the United 
States; 

f) it bears unequally and discriminately upon peti¬ 
tioner in violation of the Fifth Amendment to the 
constitution of the United States. 

g) it deprives petitioner of both the safeguards of 
judicial procedure of a constitutional court as well 
as adequate judicial review by constitutional 
courts; 

h) it purports to take away from the petitioner to the 
extent of 100 per cent some if not all of that part of 
petitioner’s net profit which under the Internal 
Revenue Code is subject only to a maximum tax of 
80 per cent. 

i) it takes away from the petitioner to the extent of 
100 per cent some of petitioner’s net profits which, 
under the Internal Revenue Law is subject only to- 
normal and surtax and which is not subject to ex¬ 
cess profits tax; 

j) it purports to affect contracts entered into prior 
to April 28, 1942 for a fixed price and which con¬ 
tracts contained no provision for subsequent ad¬ 
justment of price or renegotiation. 
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k) it purports to take away profits from the peti¬ 
tioner on contracts made by the petitioner with its 
customers, to which the United States was not a 
party; 

l) the amendment of the 1942 Renegotiation Act made 
by Public Law 108, 78th Congress July 1, 1943 was 
erroneously, illegally and unconstitutionally ap¬ 
plied retroactively to the date of passage of the 
original act on April 28, 1942; 

m) the act as amended illegally and unconstitution¬ 
ally has been so applied as to include contracts en¬ 
tered into and payments made prior to July 1,1943; 

31. Petitioner alleges upon information and belief that 
in making the determination of excessive profits, the re¬ 
spondent has erroneously and without basis either in law 
or in fact failed to take into account that the so-called 
profits as reflected by petitioner’s books of account and 
records are not the true profits of its operations for the 
fiscal year ended November 30, 1942 and that said true 
profits may be considerably less than that shown by the 
books and records by an amount equal to: 

a) the excessive depreciation and wear and tear on 
its equipment due to overtime operation and the 
training of new personnel; 

b) the subsequent cost which may be incurred by the 
company in servicing and replacing equipment in 
its own plant and also machines and equipment sold 
to customers; 

c) costs which may be incurred as a result of cur¬ 
tailed production by termination of contracts, the 
overselling of the market and the dumping of used 
machines on the secondhand market in the postwar 
period; 
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32. The petitioner alleges upon information and belief 
that the respondent erroneously failed to take into consid¬ 
eration the fact that the original determination of exces¬ 
sive profits as set forth in the agreement of May 20, 1943 
reduced its profits for the fiscal year ended November 30, 
1942 in the amount of $375,000 (Le. from $1,462,000 to 
$1,087,000) and that this said reduced profit was 23.5 per 
cent of sales and compared with an average profit of 24.4 
per cent earned in the 4 year period 1936 to 1939 inclusive 
and with a 28.3 per cent profit earned in the year 1937, and 
accordingly failed to take into consideration that the 
original determination of excessive profits by the War De¬ 
partment on May 20, 1943 resulted in a cut-back of peti¬ 
tioner’s profits to less than the percentage which it had 
earned before the war. 

33. The petitioner alleges upon information and belief 
that the respondent erroneously failed to take into consid¬ 
eration the fact that if the so-called Defense Plant Corpo¬ 
ration subsidiary business is renegotiated in 1942 so as to 
further reduce petitioner’s profits in the amount of $362,- 
098 the profit in the renegotiation period involved will be 
further reduced to 15.7 per cent, which is.far below the 
company’s average profit of 24.4 per cent in the four year 
period of 1936 through 1939 inclusive and even further 
below the profit of 28.3 per cent earned in the year 1937. 

34. In the determination of excessive profits respond¬ 
ent erroneously and intentionally failed to take into con¬ 
sideration the fact that petitioner’s profits were further 
reduced by Federal Income and Excess Profits Taxes so 
that its net profits after taxes and after the proposed re¬ 
negotiation would be only 5.3 per cent of gross sales. 

35. The petitioner alleges on information and belief 
that the credit for Federal taxes paid with respect to al¬ 
leged excessive profits under Section 3806 under the In¬ 
ternal Revenue Code has been erroneously and incorrectly 
computed. 
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36. The petitioner alleges npon information and be¬ 
lief that the respondent erroneously and illegally failed to 
commence renegotiation and make its determination with¬ 
in the applicable period or periods of limitations thereon. 

Statement of Facts 

History 

37. The petitioner was incorporated on May 13, 1899 
under the laws of the Commonwealth of Massachusetts to 
take over the business of a predecessor company which 
had been operating several years. From then on until 
1909 the company did contract machine work and also built 
a few special machines which it marketed and sold. On 
or about 1909 it built its first surface grinder first for its 
own use and later for general sale to the trade in or about 
1911. The principal business of the company since 1911 
has been the design and manufacture of surface grinding 
machines of the vertical, spindle, rotary table type now 
generally known throughout the world as Blanchard 
grinders. These machines are mostly general purpose 
machine tools and are built in lots to the company’s own 
standard design. Individual machines differ in size of 
chuck, motor current, and attachments or accessories ap¬ 
plied, but the main parts of the machine of any one size 
are usually identical. The company has pioneered in the 
development of the vertical, spindle, rotary table type of 
grinder and is today the leading maker of this type of 
machine tool, making probably 90 per cent of the machines 
of this type which are made in the United States. 

38. Blanchard grinders are widely used in plants mak¬ 
ing all kinds of machinery and metal products. Where 
they are not used in the manufacture of the products di¬ 
rectly they are often used in the making and maintaining 
of tools and dies used for making the product. Therefore, 
Blanchard machine grinders will be found in the majority 
of metal working shops except those of very small size. 
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39. The petitioner’s machines are made to a high de¬ 
gree of accuracy and are sold on guarantee with reference 
to their accuracy, quantity and quality of production. 

40. From time to time various inventions made by the 
personnel of the petitioner were patented and these pat¬ 
ents were assigned by the individuals to the corporation 
without special compensation therefor, and the company 
had the use of these patents without paying any loyalties 
or license fees. 

41. The war demand did not change the fundamental 
nature of the company’s products but did require the de¬ 
signing and developing of some new machines and es¬ 
pecially attachments and work-holding fixtures. The war 
also brought on many new technical problems requiring 
engineering work both at the plant of the petitioner and 
in the plants of customers, which service was rendered by 
experts of the petitioner in the field. 

42. The increased volume to meet war demands was 
obtained by increasing the number of employees from 140 
in 1939 to 379 in 1942, by a 24 per cent increase in floor 
space from 62,725 sq. feet in 1939 to 78,000 sq. feet in 1942, 
and by subcontracting some machine work on parts to 
other shops. In the year 1941 454 machines were com¬ 
pleted and shipped, which compares with 174 in 1937, the 
largest peace time year. The War Production Board 
asked the company to double their 1941 output in 1942, and 
the company promised to do so if the government would 
provide a building of about 10,000 sq. feet on adjoining 
land not owned by the company. It soon became apparent 
that it would be impossible to secure the land and building 
in time to be of much use in 1942. The company hired 
warehouse space at some distance from the plant and fur¬ 
ther crowded equipment and material into its existing 
buildings. Shipments in 1942 were 911 machines, slightly 
over twice the 1941 shipments. During 1943 the com- 
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pany maintained the high level of output that was reached 
in the latter part of 1942. New orders for machine tools 
had begun to decline in the early summer of 1942, but the 
back-log of orders together with new orders received re¬ 
quired maximum production until July 1, 1943. After 
July 1, 1943 the company began to devote some of its ma¬ 
chine capacity to other war work. 

43. During the period of expansion and unprecedented 
volume the company operated at high efficiency as regards 
manpower, material, and plant facilities. Its dollar value 
of products per man in the shop in 1942 was $17,690 as 
compared with $8090 per man in the base period 1936 
through 1939 inclusive. With the increase of 24 per cent 
in floor space mentioned above the company increased 
their output from an average of $884,861 per year in the 
base period to $5,445,744 in 1942, an increase of 516 per 
cent. Some machine work on parts was subcontracted but 
all assembling, testing, and shipping of machines and fix- 
tores was done in its own shop. Throughout the war pe¬ 
riod the company has had an excellent record of main¬ 
taining promised delivery dates, and has often been com¬ 
mended by officials of the War Production Board and the 
Services for its maintenance of schedules. In spite of all 
the difficulties in getting materials and labor, it was only 
rarely that a machine was more than two or three days 
'later than the promised date. 

44. The petitioner and its employees were honored with 
the Army-Navy “E” production award on September 4, 
1942, and have since won the award four more times, so 
that its “E” flag now carries four stars. 

45. The petitioner’s inventory was kept under close 
control, the ratio of sales to inventory in 1942 being 8.13 
whereas in 1937, their largest peacetime year, the ratio 
was 4.17. 
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46. Both direct and indirect costs have been closely 
controlled. The petitioner’s total overhead expense, fac¬ 
tory and administrative, did not exceed $2.00 per hour of 
productive labor in 1942. Total executives salaries are 
small in relation to the volume of business done. Unlike 
some companies, they did not spend money in 1942 for 
engineering and development of postwar designs. 

47. All financing of production and expansion of plant 
has been done with the company’s own money without 
government help or advances. 

48. The price policy of the company is to base the price 
on cost and a reasonable profit and to endeavor to offset 
increases in labor or material costs by economies in man¬ 
ufacture, secured by better equipment, better tooling, 
changes in design details to facilitate manufacture, and 
if possible by increasing the volume so as to permit build¬ 
ing machines in larger lots. Blanchard prices have al¬ 
ways been relatively stable over a considerable period. 
The company assumed considerable risk in continuing this 
price policy into the war period. Unlike many companies, 
The Blanchard Machine Company did not make price in¬ 
creases in its machines in the years 1939, 1940, or 1941 
with the exception of one small increase in the price of its 
smallest machine, the No. 11 Grinder, which was placed 
on the market in 1939. The prices of the other machines. 
No. 18, No. 16-A, 16 -Al 2 Automatic and No. 27, which have 
always made up the bulk of the business, were not raised. 
The company took the chance that volume would permit 
cost reductions to offset cost increases. It was quite a 
gamble to take, for it was not known in 1939 and 1940 to 
what extent prices of materials and labor would be stabil¬ 
ized. Many firms protected themselves during those years 
by making substantial increases in the prices of their ma¬ 
chine tools, but this company continued to sell at pre-war 
prices. In fact the prices of the principal machines in 
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this line have not been changed since 1937. In spite of 
governmental controls on material prices and labor rates, 
there have, of course, been some very appreciable increases 
in both material and labor costs over those prevailing 
when these machine prices were set. The risk taken in 
adhering to pre 1939 prices justifies retention of a larger 
final profit than would be reasonable if the company had 
protected itself by liberal price increases prior to the 
freezing of machine tool prices. 

49. The price per pound of Blanchard Grinders is low 
as compared to other high grade machine tools. The fol¬ 


lowing table shows this: 

Machine Tool Price per lb 

No. 18 Blanchard Surface Grinder .60 

No. 5 Cincinnati Plain High Power Miller .79 

5 ft. 13 in. column Cincinnati Radial Drill .73 

10" x 48" Cincinnati, Model ER, Hydraulic Grinder .84 
20" x 72" Lodge & Shipley Lathe .66 

16-A-16 Bryant Internal Grinder 1.12 


50. The prices used in this comparison include motors 
and controls, which tend to increase the price of the 
Blanchard Grinder, as it has more electrical equipment 
than comparable machines. Also, the Blanchard price in¬ 
cludes a 30" or 36" magnetic chuck (made by Blanchard). 

51. The company’s contribution to the war effort has 
been not only the quick increase of production to meet war 
demands, with all increases in buildings and equipment 
paid for with its own funds, but also, through its engi¬ 
neering work, many machine operations on vital war ma¬ 
terial have been speeded and the quality of the work im¬ 
proved. 

52. The risk and expense of designing and developing 
new machines, attachments and work-holding fixtures has 
been borne entirely by the petitioner. It has not had any 





- - - 


_ 


•; '• ' ••• [ 

j 


Petition 23 

j 

contracts that provided payment for experimental and 
development work, nor has it any C. P. F. F. contracts. 
When the petitioner designed something new to meet the 
needs of its customers it has had to bear the entire risk 
and expense of making the machine perform as promised. 
The petitioner promises the customer a certain production 
and accuracy, and if the machine fails to meet the prom¬ 
ised figures the company must, at its own expense, make 
whatever changes and improvements that are required. 

53. During the war many new grinding problems have 
been brought to the company involving new materials 
and very exacting requirements of finish and accuracy. 
Whenever, possible, tests are made on a limited quantity 
of samples, but such tests cannot duplicate the conditions 
in actual production, and a very considerable risk is as¬ 
sumed by the company in accepting a contract for ma¬ 
chines specially arranged for work, which it promises will 
produce certain quantities per hour to specified limits of \ 
accuracy and finish. In many cases it has to estimate and 
guarantee production of parts that have never before been j 
manufactured. It is the company’s responsibility to have 
the machines perform as promised after installation in the 
customer’s plant and it must bear the expense of any j 
changes that have to be made even though such changes j 
may require scrapping parts of machine or fixture and 
making new parts to replace them. 

54. This engineering and development work has been 
along three general lines. One is the application of i 
Blanchard Grinding to various metal parts involving the 
design of special holding devices and sometimes modifica- i 
tions of machines to meet unusual requirements. Ex- j 
amples are: 
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Aircraft Engine Parts: 

Connecting Rods 
Counterweights 
Rocker Arms 
Wrist Pins 
Gears 

Main Casings P. & W. Engines 
Diesel Injector Parts 
Magneto Parts 

Bearings for Universal Joints 
Fuse Parts. 

55. Another line of development is the production of 
fine finishes, often measuring only a few micro inches. The 
accuracy and finish now produced by Blanchard Grinding 
has in may instances eliminated the scraping or lapping 
operation. Examples are parts of the pumps used for hy¬ 
draulic operation of flaps, landing gear, bomb doors, etc. 
on airplanes; thrust bearings for variable pitch propel¬ 
lers; parts for Diesel engines. 

56. The third line of development is the application of 
petitioner’s machines to materials other than metals, no¬ 
tably to glass. Starting with the rough grinding of prisms 
for binoculars and range finders, the Blanchard Grinding 
of optical glass has extended to many other pieces. In the 
rough grinding of prisms, one man running a No. 11 
Blanchard Grinder turns out as many prisms as 40 men 
using the old method. Fine grinding is also now done on 
the Blanchard, using a diamond wheel, producing a flat¬ 
ness and finish suitable for final polishing. Many No. 11 
and No. 18 Blanchard Grinders are today in use on optical 
glass parts by such firms as Eastman Kodak and Bausch 
& Lomb at a tremendous saving in man hours and cost. 
We are reliably informed that the war requirements for 
prisms and lenses could not have been met without this 
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method and equipment developed exclusively by Blanch¬ 
ard. Another operation is grinding the quartz crystals 
used in radio transmitters. Some Blanchard Grinders re¬ 
cently installed on this work have already paid for them¬ 
selves in time and labor saved. One was reported to have 
paid for itself in a month, so great was the labor savings. 

57. Many unusual problems of war contractors have 
been successfully solved by the company’s engineers. One 
contractor had to grind large steel rings for bearings of 
gun mounts. A special machine combining parts of two 
sizes of machines was engineered for this job. When 
larger sizes of rings up to nearly 8 feet in diameter had 
to be ground, an enlarged machine with an auxiliary wheel 
head for finishing was designed and built by the petitioner. 

58. More examples could be cited, but enough have been 
given to show that the company is not merely making and 
selling machines. The combination of progressive engi¬ 
neering based on long experience in its field, a modem 
and efficient plant for building the machines, and a staff of 
experts who instruct and help the user, have enabled the 
company to make substantial contributions to war pro¬ 
duction. 

59. The petitioner was renegotiated by the War De¬ 
partment Boston Ordnance District Price Adjustment 
Section Board allegedly on all its renegotiable business in 
1942 and signed an agreement May 20, 1943, under which 
it refunded $375,000. Both the Board and the company 
considered the effect of this refund on its total profit for 
the year, and on that basis the company signed the agree¬ 
ment. The petitioner has consistently realized substan¬ 
tial earnings and a substantial net profit in comparison 
with its gross sales. Attached hereto and made a part 
hereof and marked “Exhibit 6” is a true copy of the com¬ 
parative financial statements of the petitioner for its fiscal 
years from 1935 through November 30,1942. The ratio of 
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its net profits before taxes to gross sales for each of the 
years in question was as follows: 

Ratio of net profits before taxes 


Year 

to gross sales 

1935 

16.9% 

1936 

25.4% 

1937 

28.2% 

1938 

24.6% 

1939 

17.6% 

1940 

23.7% 

1941 

25.5% 

1942 

31.6% 


The average of net profit before taxes to gross sales dur¬ 
ing the four year period from 1936 to 1939 inclusive was 

24.4 per cent 

61. The effect of the original refund of alleged excess 
profits for the year 1942 of $375,000 was to reduce the 
petitioner’s profits for the period in 1942 subject to re¬ 
negotiation (April 28 to end of its fiscal year November 
30) from $1,462,000 to $1,087,000. This reduced profit is 

23.5 per cent of sales, and compares with 24.4 per cent 
average profit earned in the four year period 1936 through 
1939 inclusive, and with 28.3 per cent earned in the year 
1937. It will be seen that the renegotiation by the War 
Department cut back the petitioner’s profit to less than 
the percentage which it had earned before the war. 

62. If now the Defense Plant Corporation business in 
1942 is also renegotiated at the figure proposed by Recon¬ 
struction Finance Corporation Price Adjustment Board 
the profit in the renegotiation period is further reduced 
to 15.7 per cent which is far below the petitioner’s normal 
peace time profit. 

63. The above figures are before Federal Income and 
Excess Profits Taxes which take about two thirds of what 
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profit remains after renegotiation, the 15.7 per cent stated j 
above being reduced by taxes to 5.3 per cent. 

64. The company has no pension or profit sharing trust, j 
nor has it indulged in any luxuries, especially such items 
as excessive and elaborate advertising, and expensive dec¬ 
oration and equipment of offices, which have been charged j 
to expense in recent years of high taxes by some compa- j 
nies. 

i 

65. The petitioner has paid no large bonuses to its ex¬ 
ecutives or supervisory employees during the war period. 
The company has in fact curtailed such expenditures. The 
Treasurer and General Manager of the Corporation, H. K. 
Spencer had a contract with the corporation for a low base j 
salary and a percentage of gross sales. When it appeared 
that due to increase of sales his additional compensation j 
based upon a percentage of gross sales would rise rap-j 
idly, he voluntarily put a top limit on his combined salary 
and percentage of $37,000. If the contract had been con¬ 
tinued on its original basis, his combined salary and per¬ 
centage would have been in excess of $75,000 per annum. 

66. In connection with making any comparison of the 
percentage of net profit allowed petitioner in comparison 
with that allowed other contractors consideration should 
be given to the fact that the major part of the petitioner's 
sales of machines is made through and to established ma¬ 
chine tool dealers at a net price after deducting the deal-| 
er's discount. If the sales had been included at the list 
price, the petitioner's net profit ratio to gross sales would 
have been less. 

67. The petitioner maintains a staff of men expert in 
the operation of its machines to instruct and train the 
operators in customer's plants. These men are also sent 
out to customer's plants to investigate and correct 
troubles with machines, or to give engineering advice and 
assistance in the application of the machines to new work. 

i 

i 


i 
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No charge is made for their services except in a few cases 
where an excessive amonnt of work is required due to con¬ 
ditions for which the petitioner is not responsible. Its 
obligation to maintain this service to the now greatly in¬ 
creased number of users is a continuing liability on the 
company in future years. 

68. In connection with the renegotiation carried out by 
the War Department Boston Ordnance District Price Ad¬ 
justment Board the petitioner filed full financial data with 
respect to its operations for the fiscal year ended Novem¬ 
ber 30, 1942, and comparative financial statements for 
prior fiscal years back through 1935. 

69. In connection with the subsequent alleged renego¬ 
tiation with the respondent in connection with alleged con¬ 
tracts with Defense Plant Corporation, Defense Supplies 
Corporation, Metal Reserve Company and Rubber Re¬ 
serve Company the petitioner protested such proposed ad¬ 
ditional renegotiation; but, upon demand of respondent, 
filed Form RFC PAB No. 6 entitled “Contractor’s Sup¬ 
plemental Information Form For Purposes of Renegotia¬ 
tion” on or about March 10, 1944 with the Reconstruction 
Finance Corporation Price Adjustment Board, Washing¬ 
ton, D. C. A true copy of said supplemental information 
form No. 6 is attached hereto and made a part hereof and 
marked “Exhibit 7”. 

70. Substantially all of the total net sales of $2,300,254 
listed in said Form No. 6 as being business to be renego¬ 
tiated with Defense Plant Corporation, Defense Supplies 
Corporation, Metal Reserve Company, and Rubber Re¬ 
serve Company, represented sales of goods delivered and 
invoiced between April 28, 1942 and November 30, 1942 on 
account of contracts which were entered into prior to 
April 28, 1942 and which contained no provision for ad¬ 
justment of price or for renegotiation. 
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71. A substantial part of the sales included in said 
gross amount of $2,300,254 of business to be renegotiated j 
with the subside ries of Defense Plant Corporation in- j 
eluded sales to dealers and not directly to any of said sub¬ 
sidiaries of Defense Plant Corporation. 

72. Public Law 108 of the 78th Congress was enacted j 
July 1, 1943 and then for the first time Defense Plant Cor- j 
poration, Defense Supplies Corporation, Metal Reserve; 
Company and Rubber Reserve Company were incorporat¬ 
ed within the provisions of Section 403 of the Sixth Sup¬ 
plemental National Defense Appropriation Act of 1942, 
as amended. The Reconstruction Finance Corporation! 
Price Adjustment Board has arbitrarily, illegally and un¬ 
constitutionally sought to apply said Public Law 108 of 
the 78th Congress to business transacted prior to the date 
of the enactment of said Public Law 108 of the 78th Con¬ 
gress. 

73. The respondent failed to commence renegotiation 
proceedings within the statutory period provided in Sec¬ 
tion 403 of the Sixth Supplemental National Defense Ap¬ 
propriation Act of 1942 and accordingly its alleged deter¬ 
mination of excessive profits and order of February 28, 
1945 with respect to business transacted in the year 1942 
is illegal, unconstitutional and void. 

74. Petitioner’s profits for the period from April 28^ 

1942 to November 30, 1942 were reasonable and were not 
excessive particularly when contrasted with the percent- 
age of profits realized by the petitioner in the year 1937 or 
its average net profit for the period from 1936 through 
1939. ! 

j 

Prayer few* Relief 

Wherefore, petitioner prays that this Court may hear 
this proceeding and 


i 
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a) determine that the Renegotiation Act is unconstitu¬ 
tional and void and as such is unenforceable against peti¬ 
tioner. 

b) determine that Public Law 108 of the 78th Congress 
did not retroactively subject petitioner’s profits for its 
fiscal year ended November 30, 1942 to the provisions of 
Section 403 of the Sixth Supplemental National Defense 
Appropriation Act of 1942. 

c) determine that the Renegotiation Act to the extent 
that it subjects petitioner to renegotiation with respect to 
business done directly or indirectly with the subsidiaries 
of Defense Plant Corporation or requires petitioner to pay 
any sum whatsoever to said corporations or to the United 
States government on account of petitioner’s business in 
its fiscal year ended November 30, 1942 is unconstitu¬ 
tional and/or has been unconstitutionally applied to peti¬ 
tioner. 

d) order the respondent to file a statement setting forth 
fully and in detail all the facts as found by respondent as 
the basis for its determination in renegotiation and setting 
forth respondent’s conclusions in reaching its determina¬ 
tion in renegotiation. 

e) if the respondent files the aforesaid statement, then 
thereafter grant petitioner leave to amend its petition. 

f) determine de novo that petitioner’s sales for its fis¬ 
cal year ended November 30, 1942 should not be further 
renegotiated. 

g) determine that petitioner’s sales to dealers for the 
fiscal year ended November 30, 1942 are not subject to re¬ 
negotiation. 

h) determine the sales of petitioner’s standard com¬ 
mercial machines for the fiscal year ended November 30, 
1942 are not subject to renegotiation. 

i) determine that all products invoiced and delivered 
on purchase contracts made and entered into or purchase 
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orders accepted prior to April 28, 1942 are not subject to 
renegotiation. 

j) determine de novo that petitioner has realized no 
excessive profits whatsoever during the fiscal year ended j 
November 30, 1942 within the meaning and intendment of 

i 

the Renegotiation Act. 

k) determine de novo that if any excessive profits are 
found by the court, that they are an amount substantially j 
less than the amount determined by the respondent. 

l) order a stay of the execution of respondent’s deter- I 

mination of February 28, 1945 pending determination by j 
this Court de novo of whether petitioner realized any ad- j 
ditional excess profits for its fiscal year ended November j 
30, 1942. | 

m) order a refund of any amounts heretofore or here- | 
after collected with respect to alleged excessive profits re¬ 
negotiated with respect to its fiscal year ended November j 
30, 1942 by the United States of America or any depart- ! 
ment, agency, or corporation allegedly acting on its be-! 
half or under its direction. 

n) grant the petitioner such other and further relief as 

to the Court may seem equitable and just. | 

Respectfully submitted 

The Blanchard Machine Company j 
By Henry K. Spencer i 

Treasurer j 

64 State Street, Cambridge, Mass. 

i 

_ 1 

Allan H. W. Higgins 

Henry B. Hosmer 
Alan F. Sawyer 

Attorneys for petitioner j 

c/o Goodwin Procter & Hoar 
84 State St. 

Boston, Mass. 


I 
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Verification 

f 

Suffolk : ss May 26, 1945. 

Henry K. Spencer being duly sworn deposes and says 
that he is the Treasurer of The Blanchard Machine 
Company, a corporation duly organized under the laws 
of the Commonwealth of Massachusetts, the petitioner 
named in the foregoing petition, and that he is duly au¬ 
thorized to verify said petition; that he has read the peti¬ 
tion and is familiar with the statements contained therein 
and that the facts stated are true except as to those facts 
stated upon information and belief and those facts he be¬ 
lieves to be true. 

Henry K Spencer 
Henry K. Spencer 

Subscribed and sworn to before me by Henry K. Spen¬ 
cer to me known this 26th day of May, 1945. 

J G-arbett Patteson 

Notary Public 

[Seal] My commission expires June 12, 1950 


Exhibit 1. 

War Department 
Boston Ordnance District 
Price Adjustment Section Board 

Renegotiation Agreement 

Dated: May 20, 1943. 

L As a result of renegotiation, pursuant to Section 403 
of the Sixth Supplemental National Defense Appropria¬ 
tion Act, 1942, as amended by Section 801 of the Revenue 
Act of 1942, between the undersigned The Blanchard 
Machine Company, a corporation under the laws of Massa¬ 
chusetts, with its principal office at 64 State Street, in the 
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City of Cambridge, Commonwealth of Massachusetts, and ! 
the Under Secretary of War, it has been found that Three 
Hundred Seventy-Five Thousand Dollars ($375,000.00) of ! 
the aggregate prices and fees of the undersigned in effect 
under the contracts of the undersigned with the War De- j 
partment, the Navy Department, and the Treasury De- ; 
partment, enumerated or generally described in “Exhibit | 
A” attached hereto, and under its subcontracts enumer- j 
ated or generally described in “Exhibit B” attached j 
hereto, represent the amount of excessive profits realized j 
by the undersigned during its fiscal year ended November j 
30, 1942. The finding herein is based upon the financial j 
and other data, including the comparative statement of j 
actual operating results before and after this adjustment 
for said fiscal year, set forth in “Exhibit C” attached 
hereto. The undersigned has no subsidiaries as is set 
forth in “Exhibit D” attached hereto. ! 

II. The undersigned agrees that the Secretary of War, j 
the Secretary of the Navy, and the Secretary of the Treas¬ 
ury shall have the right to withhold or recover from the! 
undersigned, and the undersigned will pay or credit to the j 
United States, the sum of Three Hundred Seventy-Five I 
Thousand Dollars ($375,000.00), payable Seventy-Five! 
Thousand Dollars ($75,000.00) on July 10, 1943, and the 
balance of Three Hundred Thousand Dollars ($300,000.00) 
in three (3) equal payments of One Hundred Thousand 
Dollars ($100,000.00) each, on the tenth day of each of the 
three (3) succeeding months. 

The undersigned represents that it has filed its final 
income tax return for the fiscal year ended November 30, 
1942, and is seeking a determination by the Bureau of 
Internal Revenue of the amount of the credit allowable for 

i 

Federal income and excess profits taxes for the fiscal year 
ended November 30, 1942, as provided in Section 3806 of 
the Internal Revenue Code. Upon determination thereof 


I 
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by the Bureau of Internal Revenue the amount of the 
credit so determined will be applied as a credit against the 
first payments of excessive profits to be eliminated here¬ 
under. 

m. The undersigned will not utilize this renegotiation 
or adjustment in any attempt to recover for its own bene¬ 
fit from any person, firm or corporation all or any part of 
any such price reduction or of any amount so withheld or 
recovered from, or paid or credited to the United States 
by, the undersigned pursuant to this agreement It is ex¬ 
pected, however, that the undersigned will make every 
effort to reduce its costs whenever possible, to enable it in 
turn to reduce its prices to the Government 

IV. The undersigned furnishes herewith to the Under 
Secretary of War, properly signed by or on behalf of the 
undersigned, (1) a written statement, “Exhibit C”, show¬ 
ing the actual results of operations for said fiscal year, 
with necessary supporting data, and (2) a balance sheet, 
profit and loss statement and analysis of surplus for said 
fiscal year, signed and sworn to by the Treasurer of the 
undersigned which does not employ independent public 
accountants. 

V. The finding herein shall be deemed a final determi¬ 
nation of the excessive profits of the undersigned for said 
fiscal year under said contracts and subcontracts, subject 
to the right of the Under Secretary of War, or his duly 
authorized representative to reopen the renegotiation in 
his discretion at any time hereafter upon a showing of 
fraud or malfeasance or a wilful misrepresentation of a 
material fact. 

VL No member of or delegate to Congress or resident 
co mmi ssioner shall be admitted to any share or part of 
this agreement or to any benefit that may arise therefrom, 
but this provision shall not be construed to extend to this 
agreement if made with a corporation for its general bene¬ 
fit. 
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The undersigned warrants that it has not employed any j 
person to solicit or secure this agreement upon any agree- j 
ment for a commission, percentage, brokerage, or contin¬ 
gent fee. Breach of this warranty shall give the Govern¬ 
ment the right to annul this agreement. 

VII. This agreement has been duly executed by or on 
behalf of the undersigned company pursuant to proper 
authority and by or on behalf of the Secretary of War, 
the Secretary of the Navy, and the Secretary of the Treas¬ 
ury, pursuant to authority conferred by subsection (c) (4) | 
Section 403 of the Sixth Supplemental National Defense j 
Appropriation Act, 1942, as amended by Section 801 of the 
Revenue Act of 1942. The authority of the Secretaries | 
has been duly delegated to the person executing this agree¬ 
ment in their behalf by delegations of authority and dis¬ 
cretion made pursuant to subsection (f) of said Section 
403, as amended. 

The Blanchard Machine Company 

By T. H Shepard j 
President. 

i 

(Attached hereto is an attested copy of an authorizing 
resolution of the Board of Directors.) 

Attest: | 

Henby K Spencer 

Clerk of the Corporation 

The United States of America 
Levin H Campbell Jr 
Levin H. Campbell, Jr. 

Major General, Chief of Ordnance 

By Direction of the Under Secretary 
of War Acting in behalf of the Secretary 
of War the of the Navy, the Secretary of 
the Treasury, the Chairman of the Mari¬ 
time Commission, and the Administrator 
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of the War Shipping Administration un¬ 
der delegations of authority and discre¬ 
tion pursuant to subsection (f) of Sec¬ 
tion 403, as amended. 


The Blanchard Machine Company 

SURFACE GRINDING MACHINES 

64 State St, Cambridge, Mass., U.S.A. 

May 20, 1943 

At a meeting of the Directors of The Blanchard Ma¬ 
chine Company held on May 20, 1943 it was unanimously 
voted: 

The President, T. H. Shepard, is hereby authorized to 
sign a Renegotiation Agreement between this Company 
and the Under Secretary of War providing for the re¬ 
payment of three hundred seventy-five thousand dollars 
($375,000.00) to the United States out of profits earned 
during its fiscal year ended November 30, 1942. 

I certify that the above is a true copy and that the 
aforesaid meeting was duly called and held, with a major¬ 
ity of the Directors present and voting. 

Henby K Spenceb 

Secretary 


The Blanchabd Machine Company 
Exhibit “A” 

Prime Contracts 

Prime Contracts with the Boston Ordnance District 

DA W 241 ORD— 387 Completed May 12, 1942 

408 “ June 30, 1942 

548 “ July 15, 1942 
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W 241 ORB— 555 Completed July 3, 1942 


BA W 241 ORB— 569 

a 

August 15, 1942 

578 

it 

February 13, 1943 

W 241 ORB— 625 
BA W 241 ORB— 637 

it 

September 28, 1942 

W 241 ORB— 733 

a 

September 3, 1942 

742 

a 

September 28, 1942 

844 

a 

January 20, 1943 

1025 

a 

November 5, 1942 

1030 

Cancelled 


1108 

Completed January 20, 1943 

1336 

a 

January 21, 1943 

1602 

a 

April 23, 1943 

1621 

a 

February 11, 1943 

1627 

a 

March 5, 1943 

1682 

Active 


1690 

Completed April 15, 1943 

2255 

a 

April 12, 1943 

2271 

a 

March 5, 1943 

2385 

Active 


3096 

a 


1535 

a 


3348 

a 


3352 

a 


3408 

a 


3571 

a 


3787 

a 



The Blanchard Machine Company 
Exhibit “B” 

Subcontracts 

The business subject to renegotiation not listed on Ex¬ 
hibit A—represents in general, orders for machine tools 
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and accessories from our dealers which they in turn resold 
to various customers engaged on war work. 

Representative dealers are: 

(1) Henry Prentiss & Co. New York, New York 
<2) Hotch & Merryweather Machinery Co., 

Cleveland, Ohio 

(3) Marshall & Huschart Machinery Co., Chicago, Illinois 

(4) Marshall & Huschart Machinery Co. of Indiana, 

Indianapolis, Indiana 

Representative customers of our dealers: 

(1) Ford Motor Co., Detroit, Michigan 

(2) General Electric Co., Schenectady, New York 

(3) Chrysler-Dodge Plant—Chicago, Illinois 

(4) General Electric Co., Fort Wayne, Indiana 

(5) Pratt & Whitney Aircraft Corp., Hartford, Conn. 

<6) “ “ “ 44 Kansas City, Mo. 

(7) General Motors Corp. Detroit, Michigan 

<8) Bendix Aviation Corp. South Bend, Indiana 
and many others too numerous to mention. 












Blanchard Machine (Company 

Exhibit “C” 

(000 Omitted) 

Comparative Statement op Actual. Operating Results Before and After 

Adjustment for Fiscal Year 1942 




Actual for Year Ended November 30, 1942 



After Renegotiation 

Before Renegotiation 


Business 
Subject to 
Renegotiation 

Total 

Business 
Subject to 
Renegotiation 

Business Not 
Subject to 
Renegotiation 

Total 

25. Net Sales 

$ 1700 

$ 5074 

$ 2075 

$ 3375 

$ 5450 

26. Cost of Sales 

$ 1374 

$ 3608 

$ 1374 

$ 2234 

$ 3608 

27. Selling & Advertising Expenses ) 

28. General & Administrative Expenses) 

48 

127 

48 

79 

127 

29. Interest 

0 

0 

0 

0 

0 

30. Other 

0 

0 

0 

0 

0 

31. Net Operating Profit 

$ 278 

$ 1340 

$ 653 

$ 1062 

$ 1715 

32. (% of Net Sales) 

(16.35%) 

(26.40%) 

(31.46%) 

(31.46%) 

(31.46%) 

33. Fees Earned Under C.P.F.F. Contracts 

0 

0 

0 

0 

0 

34. Other Income (Deductions)—Net 

0 

10 

0 

10 

10 

35. Earnings Applicable to Minority Int. 

0 

0 

0 

0 

0 

36. Profit before Taxes on Income 






and Excluded Items 

$ 278 

$ 1350 

$ 653 

$ 1072 

$ 1725 

37. Excluded Items 

0 

0 

0 

0 

0 

38. Net Income per Contractor before 


$ 1350 



$ 1725 

Taxes on Income 

$ 278 

$ 653 

$ 1072 








Division of Earnings: 


The following schedule has been furnished by the company and is based upon an actual check of the 
company’s records: 


Total Sales 
Civilian Sales 

Foreign Govt. Sales other than Lend-Lease 
D. P. C. Funds 


<£ _ 

43,476.13 

2,498,859.53 


$ 5,44:9.968.98 


2,542,335.66 


2,907,633.32 

Less: Contracts completed and paid for prior to April 28, 1942 833,000.73 


Balance Subject to Renegotiation 


2,074,632.59 


Since the sales throughout the year were of the same general character the net 
operating profit of 31.46% for the full year has been used to determine the profits 
and costs of business subject and not subject to renegotiation. 


Blanchard Machine Company 
By Henry K Spencer 








Blanchard Machine Company 


Balance Sheet Balance Sheet 


For the years ended 



November 

November 

December 

December 

December 

December 

December 


30,1942 

30,1941 

31,1940 

31,1939 

31,1938 

31,1937 

31,1936 

Current Assets 

1. Cash 

$ • 94,063.81 

$ 145,647.20 

$ 76,072.19 

$ 47,360.70 

$ 68,635.95 

$ 59,391.41 

$ 21,347.16 

2. Marketable Securities 

1,184,641.70 

512,872.95 

481,002.51 

380,328.89 

381,871.25 

391,435.58 

388,660.71 

3. Receivables from Affiliates 





4. Due from U. S. on Contracts 

5. Other Receivables—Net 

523,918.27 

320,640.80 

136,879.44 

116,269.70 

107,613.52 

61,093.27 

81,558.85 

6. Inventories 

7. Other 

S. — 

9. Total Current Assets 

841,032.88 

496,252.96 

350,113.33 

289,678.43 

275,062.07 

300,439.35 

281,666.13 

2,643,646.66 

1,475,413.91 

1,044,067.47 

833,637.72 

833,182.79 

812,359.61 

773,232.85 

Current Liabilities: 








10. Current Payables to Affiliates 

11. Notes & Accounts Payable 

12. Accrued Expenses 

234,314.62 

130,244.14 

84,287.71 

52,232.42 

16,760.37 

18,775.80 

32,275.80 

13. Advances by U. S. on Contracts 

14. Accrued Taxes 

1,277,548.95 

470,024.18 

193,482.85 

41,844.42 

48,012.46 

84,910.98 

48,968.80 

15. Other 

16. — 

17. Total Current Liabilities 

15,729.80 

15,491.60 

16,200.72 

12,024.00 

1,527,593.37 

615,759.92 

293,971.28 

106,100.84 

64,772.83 

103,686.78 

81,244.60 

18. Net Working Capital 

19. Investment in Affiliates 

1,116,053.29 

859,653.99 

750,096.19 

727,536.88 

768,409.96 

708,672.83 

691,988.25 

20. Other Investments 

21. Property, Plant and Equipment—Net 

425,549.22 

382,751.78 

295,439.46 

268,115.71 

227,578.68 

249,915.93 

227,760.37 

22. Other Asets (Excluding Intangibles) 


71.16 

100.00 

23. Total 

1,541,602.51 

1,242,405.77 

1,045,535.65 

995,652.59 

995,988.64 

958,659.92 

919,848.62 

24. Less: Other Liabilities & Credits 

67,774.89* 

82,164.75* 

109,264.58* 

38,941.61' 

25. Total 

1,541,602.51 

1,242,405.77 

1,045,535.65 

927,877.70 

913,823.89 

849,395.34 

880,907.01 

Net Worth: 








26. Preferred Stock 

27. Common Stock 

142,500.00 

142,500.00 

145,000.00 

145,000.00 

148,000.00 

150,000.00 

150,000.00 

28. Capital Surplus 

29. Earned Surplus 

30. Surplus Reserve 

900,536.65 

730,908.01 

880,908.01 

1,399,103.51 

1,099,906.77 

782,878.70 

765,824.89 

699,396.34 

31. Total 

1,541,603.51 

1,242,406.77 

1,045,536.65 

927,878.70 

913,824.89 

849,395.34 

32. Less: Intangible Assets 

1.00 

1.00 

1.00 

1.00 

1.00 

1.00 

1.00 

33. Total Net Worth 

34. Minority Interests 

35. Long term debt 

1,541,602.51 

1,242,405.77 

1,045,535.65 

927,877.70 

913,823.89 

849,395.34 

880,907.01 

$ 1,541,602.51 

$ 1,242,405.77 

$ 1,045,535.65 

$ 927,877.70 

$ 913,823.89 

$ 849,395.34 

$ 880,907.01 

36. Total 


•Reserve for reduction of marketable securities to market value. 





:A 
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The Blanchard Machine Company 
Exhibit “D” 

Subsidiaries 
None 

Exhibit D 
Total Sales 

Fiscal Period 11/30 1941 to 11/30 1942. 

Total Sales ! 

| 

Contractor: The Blanchard Machine j 

Company $5,449,968.98 j 

Persons under Control of Contractor: None 

( Corporate Control —A parent corporation i 

which owns more than 50% of the voting 
stock of another corporation controls such , 
other corporation, and also controls all cor¬ 
porations controlled by snch other corpora^ 
tion.) I 

Persons Controlling Contractor: j 

(Individual Control —An individual who None 

owns more than 50% of the voting stock of 
a corporation controls the corporation and 
also controls all corporations controlled by 
the corporation.) j 

{Partnership Control —A general partner None ! 

who is entitled to more than 50% of the 
profits of a partnership controls the part¬ 
nership.) 

Persons under Common Control with j 

Contractor: None j 

Total $5,449,968.98 j 


I 
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Of the above companies, the following are included in a 
consolidation of the contractor’s accounts for the purpose 
of this renegotiation agreement: 

None 

Henry K Spencer 
Treasurer 

{“Persons” as used herein includes corporations, associ¬ 
ations, trusts, partnerships, and individuals.) 

Exhibit 2 

RFC Adjustment Board 
Determination of Excessive Profits 

Whereas, The Blanchard Machine Company, a cor¬ 
poration, of Cambridge, Massachusetts (hereinafter re¬ 
ferred to as the “Contractor”) has heretofore entered 
into certain contracts or subcontracts, or both, herein¬ 
after collectively referred to as said “contracts and sub¬ 
contracts”, which are subject to renegotiation pursuant 
to Section 403 of the Sixth Supplemental National De¬ 
fense Appropriation Act, 1942, as last amended July 14, 
1943 and as affected by Title VLL of the Revenue Act of 
1943 so far as applicable (such Section 403 as so amended 
and affected being herein called “Section 403”) and which 
are respectively classified as (a) contracts by Contractor 
with one or more of the following subsidiaries of the Re¬ 
construction Finance Corporation, namely, Defense Plant 
Corporation, Defense Supplies Corporation, Metals Re¬ 
serve Company and Rubber Reserve Company; and (b) 
subcontracts entered into by the Contractor under con¬ 
tracts between other contractors and one or more of those 
subsidiaries; and 

Whereas, The Boards of Directors of the subsidiaries 
of Reconstruction Finance Corporation have respectively 
delegated (under subsection (f) of Section 403) to the 
RFC Price Adjustment Board (herein sometimes called 
the “Board”), by appropriate authority, all of the power, 
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authority and discretion vested in them under Section 
403; and 

Whereas, Renegotiation has taken place between the 
Board and Contractor, pursuant to the provisions of Sec¬ 
tion 403 and pursuant to such delegation, for the purpose j 
of eliminating excessive profits realized by the Contractor j 
during its fiscal year ended November 30, 1942, under said j 
contracts and subcontracts, and 
Whereas, As a basis for said renegotiation the Board! 
has considered certain financial, operating and other data, 
submitted by the Contractor or obtained by the Board! 
from governmental or other reliable sources, relating to ; 
the profits realized by the Contractor during said fiscal ! 
year under said contracts and subcontracts; and 
Whereas, The Contractor has been granted the oppor¬ 
tunity to submit such information and to present such! 

i 

contentions as the Contractor deemed material in deter-! 
mining the excessiveness of said profits and the renegotia¬ 
bility of such contracts and subcontracts, and due consid¬ 
eration has been given to the financial, operating and other 
data and information so furnished or obtained and each of 

I 

the contentions so presented; ! 

Now, therefore, Pursuant to the power, authority and 
discretion vested in the respective Boards of Directors of 
the aforesaid subsidiaries of the Reconstruction Finance 
Corporation under the provisions of Section 403, as thug 
delegated to the Board, it is hereby found and determined 
by the RFC Price Adjustment Board: j 

j 

1. That $362,098 of the profits realized by the Con¬ 
tractor during its fiscal year ended November 30^ 

1942, under said contracts and subcontracts are exi 

! 

cessive. 

2. That in connection with the payment or discharge 
by any means of the amount of excessive profits 
hereby found and determined to have been realized 
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by the Contractor, the Contractor shall be credited 
with any amount to which it may be entitled under 
Section 3806 of the Internal Revenue Code as com¬ 
puted by the Commissioner of Internal Revenue. 

Accordingly, it is hereby ordered and directed that the 
excessive profits so found and determined, less any such 
tax credits, shall be eliminated by any one or more of the 
methods provided for in Section 403; and that the appro¬ 
priate representatives of the Board and of the aforesaid 
subsidiaries of the Reconstruction Finance Corporation 
shall take any and all action which may be necessary or 
desirable to effect such elimination. 

Feb 28 1945 RFC Peice Adjustment Boaed 

1 By Sgd. G. B. Coit 

Vice Chairman 


■ Exhibit 3 

RFC Price Adjustment Boaed 
811 Vermont Avenue NW. 

Washington 25, D. C. 

Defense Plant Corporation 
Defense Supplies Corporation 
Metals Reserve Company 

Rubber Reserve Company Feb 28 1945 

The Blanchard Machine Company 
Cambridge 39, Massachusetts 

Gentlemen: 

Enclosed is a signed copy, of even date herewith, of a 
Determination and Order entered in proceedings for the 
renegotiation of profits realized under certain of your con¬ 
tracts and subcontracts during the fiscal year ended No¬ 
vember 30,1942, pursuant to Section 403 of the Sixth Sup¬ 
plemental National Defense Appropriation Act, 1942, as 





Petition—Exhibit 4 


47 i 

| 

last amended July 14, 1943, and as affected by Title VII 
of the Revenue Act of 1943. 

You will observe, from an examination of that docu¬ 
ment, that this Board has determined that $362,098 of I 
profits realized by you during the fiscal year under re- ! 
view were excessive, and under its terms you are ordered j 
and directed to repay excessive profits in that amount, less j 
the amount of any tax credit to which you may be en- j 
titled pursuant to Section 3806 of the Internal Revenue ; 
Code. Your Internal Revenue Agent in Charge, in a let- ; 
ter dated May 17, 1944 (a copy of which is enclosed), has j 
informed this Board that the aggregate amount of the j 
credit to which you are thus entitled is $275,278.84. 

; 

Accordingly, under the terms of the Determination and j 
Order referred to, you are required to pay to this Board ! 
the sum of $86,819.16, which you are requested to remit to 
us by return mail in the form of a check or draft made ! 
payable to the order of “RFC Price Adjustment Board”.! 
The check of draft should be mailed to the RFC Price Ad- j 
justment Board, 811 Vermont Avenue, Northwest, Wash¬ 
ington 25, D. C., to the attention of the undersigned. 

Interest at the rate of 6% per annum on the net amount 
due will become payable from and after a date fifteen days 
from the date of this letter of demand. 


Enclosures 


Yours very truly, 

Sgd. FAcres W. Davis 
Treasurer 


Exhibit 4 
April 21, 1945 

R.F.C. Price Adjustment Board 
811 Vermont Avenue, N.W. 
Washington 25, D. C. 


I 
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Gentlemen: 

Att. Mr. Facius W. Davis, Treasurer 

In reference to your letter of February 28 and determina¬ 
tion of excessive profits on 1942 D.P.C. business we re¬ 
quest that we be furnished a statement as provided in sec¬ 
tion (c) (1) of the 1943 Renegotiation Act. 

Very truly yours, 

The Blanchard Machine Company 
By Henry K. Spencer, Treasurer 

Copy to Mr. Higgins 

HKS/lfd 


Exhibit 5 

RFC Price Adjustment Board 
811 Vermont Avenue NW. 

Washington 25, D. C. 

Defense Plant Corporation 
Defense Supplies Corporation 
Metals Reserve Company 
Rubber Reserve Company 

May 4 1945 

The Blanchard Machine Company 
64 State Street 

Cambridge 39, Massachusetts 

Re: Renegotiation For Year Ended November 30, 1942 
Gentlemen: 

Reference is made to your letter of April 21 to Mr. 
Facius W. Davis. 

The renegotiation proceeding with respect to your fiscal 
year ended November 30, 1942 was governed by the 1942 
Statute and not by the 1943 Statute. The former does not 
contain, as the latter does, the provision requiring the fur¬ 
nishing of a statement such as you request. The Board 
has never given any such statement in connection with a 
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proceeding governed by the 1942 Statute, and would not 
feel justified in breaking a precedent in this instance. 

We remind you, however, that our original settlement 
proposal, and the subsequent proceedings, were all based 
on the premises that the settlement effected by the War 
Department, covering so much of your 1942 business as 
was then considered subject to renegotiation, was fair and 
equitable, and that the profits on your 1942 business with 
Defense Plant Corporation were earned in the same ratio j 
as the profits on your 1942 business with Departments or 
Agencies other than the RFC Subsidiaries, with the result j 
that a settlement with respect to your Defense Plant Cor- j 
poration business at the same profit margin as that al- j 
lowed by the War Department would likewise be fair and ! 
equitable. 

Yours very truly, j 

Sgd. G. B. Coit i 

Vice Chairman i 


Exhibit 6 

Comparative Financial Statements 
The Blanchard Machine Company 

i 

j 

i 

i 

i 
j 

Schedule A 
Schedule B 
Schedule B-l j 
Schedule B-2 ! 
Schedule B-S 
Schedule B-4 
Schedule C j 


Cambridge, Mass. 
1935 - - 1942 
—ooOoo— 
Index 

Comparative Balance Sheet 

Comparative Profit and Loss Statement 

Manufacturing Costs 

Selling and Administrative Expenses 

Other Income 

Other Charges 

Comparative Statement of Surplus 

—ooOoo— 




Comparative Balance Sheet 
The Blanchard Machine Company—Cambridge, Mass. 


November 30, 1942 


Assets 


Current 

Cash 

Notes Receivable 

Accounts Receivable—Trade 
Merchandise Inventory 

Marketable Securities (at cost) 


$ 94,053.81 

135.00 
523,783.27 
841,032.88 
1,184,641.70 

Fixed 

Normal Facilities.- 
Land 

Buildings and Improvements 

Less: Reserve for Depreciation 

$182,098.90 

99,234.95 

26,670.00 

82,863.95 

Machinery and Equipment 

Less.- Reserve for Depreciation 

403,471.02 

209,121.22 

194,349.80 

Emergency Facilities:* 

Buildings 

Machinery and Equipment 

75,814.85 

70,043.40 


Less: Reserve for Amortization 

145,858.25 

24,192.78 

121,665.47 


Prepaid Etp ekse 
Goodwill and Patents 

Total 


425,549.22 

~°~i.oo 

$3,069,196.88 


•These facilities are covered by Certificates of Necessity 
Liabilities 

Current i 

Accounts Payable—Trade $ 234,314.62 

Customers’ Deposits 15,729.80 

Taxes Payable ~^77 

Taxes Accrued o5,244.08 

Employees ’ Taxes Withheld 1,337.76 

Federal Income Taxes Accrued 1,220,96711 $1,527,593.37 

Resscve for Reduction of Marketable Securities to Mark et —0— 

Capital 

Capital Stock—Common $100. Par Value 
Authorized and Issued— 

1,500 shares $150,000.00 

Less: In Treasury 7,500.00 142,500.00 


Surplus—(Schedule C) 
Total 


1,399,103.51 1,541,603.51 
$3,069,196.88 
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November 30, 1941 


December 31, 1940 


$ 145,647.20 
135.00 
320,505.80 
496,252.96 

512,872.95 $1,475,413.91 


$ 76,072.19 
135.00 
136,744.44 

350,113.33 ! 

481,002.51 $1,044,067.47 I 


$182,098.90 

94,104.54 

383,909.44 

181,640.86 


26,670.00 

87,994.36 


202,268.58 


$181,148.90 

89,404.81 

371,958.13 

194,932.76 


26,670.00 

91,744.09 


177,025.37 


58,792.50 

9,138.40 

67,930.90 

2,112.06 


65,818.84 382,751.78 


295,439.46 


1.00 

$1,858,166.69 


$1,339,507.93 


$ 130,244.14 
15,491.60 
43,994.95 
44,664.00 
859.18 

380,506.05 $ 615,759.92 


$ 84,287.71 
16,200.72 

25,195.78 

168,287.07 $ 293,971.28 


$150,000.00 

7,500.00 


142,500.00 

1,099,906.77 1,242,406.77 

$1,858,166.69 


$150,000.00 

5,000.00 


145,000.00 

900,536.65 1,045,536.65 

$1,339,507.93 







Schedule A (Continued) 


December 31, 1938 


December 31, 1937 



$ 68,635.95 

107,613.52 

275,062.07 

381,871.25 $ 833,182.79 


$ 59,391.41 

2,460.50 

58,632.77 

300,439.35 

391,435.58 $ 812,359.61 

$181,148.90 

79,181.99 

26,670.00 

101,966.91 

$181,148.90 

74,070.58 

26,670.00 

107,078.32 

261,989.26 

163,047.49 

1 98,941.77 

262,649.26 

146,481.65 

116,167.61 




227,578.68 



249,915.93 



71.16 

1.00 


$1,060,762.47 














Comparative Balance Sheet 
. The Blanchard Machine Company—Cambridge, Mass. 


Assets 


Current 


Emergency Facilities:* 
Buildings 

Machinery and Equipment 


December 31, 19: 


Cash 

Notes Receivable 

Accounts Receivable—Trade 
Merchandise Inventory 

Marketable Securities (at cost) 


$ 21,347.16 

81,558.85 

281,666.13 

388,660.71 

Fixed 

Normal Facilities: 

Land 

Buildings and Improvements 

Less: Reserve for Depreciation 

$179,556.88 

69,012.24 

26,670.00 

110,544.64 

Machinery and Equipment 

Less: Reserve for Depreciation 

220,722.90 

130,177.17 

90,545.73 


'Less: Reserve for Amortization 

Prepaid Expense 
Goodwill and Patents 


Total 


•These facilities are covered by Certificates of Necessity 
Liabilities 


Current 

Accounts Payable—Trade $ 32,275.80 

Customers’ Deposits —0— 

Taxes Payable —0— 

Taxes Accrued 11,152.90 

Employees’ Taxes Withheld —0— 

Federal Income Taxes Accrued 37,815.90 

Reserve for Reduction of Marketable Securities to Market 
Capital 

Capital Stock—Common $100. Par Value 
Authorized and Issued— 

1,500 shares $150,000.00 

Less: In Treasury —-0— 150,000.00 


Surplus—(Schedule C) 


730,908.01 


Total 






November 30, 1942 


Gross Sales 
Less: Allowances 

Commissions to Dealers 



$5,449,968.98 

$ 


Net Sales 


5,449,968.98 

Cost of Sales 

Inventory at Beginning of Year 

Purchases 

Direct Labor 

Manufacturing Costs (Schedule B-l) 

496,252.96 

2,603,289.81 

662.233.83 

702.648.84 


Inventory at End of Year 

4,464,425.44 

841,032.88 

3,623,392.56 

Gross Profit 


1,826,576.42 

Selling and Administrative Expense (Schedule B-2) 


127,151.06 

Operating Profit before Federal Income and Excess 

Profits Taxes 


1,699,425.36 

Other Income (Schedule B-3) 

Other Expense (Schedule B-4) 

37,739.10 

12,137.15 

25,601.95 

Net Profit before Federal Income and Excess 

Profits Taxes 


1,725,027.31 


1,226,330.57 


$ 498,696.74 


Federal. Income and Excess Profits Taxes 
Net Profit (carried to Surplus) 


I 


CCMPARAT 

The Blanchard 


i 


November 30, 1941 December 31, 1940 December 31, 1939 

(11 Months) 



$2,601,071.96 

$ 



2,601,071.96 


$1,703,767.50 

7.40 

1,703,760.10 


$ 


.50 

384.33 


$823,001.05 

384.83 


822,616.22 


350,113.33 

1^21,841.12 

360,104.41 

419,583.65 


2,351,642.51 

496,252.96 


30,058.42 

28,910.97 


.6 



289,678.43 

693,819.90 

211,682.99 

320,817.15 


275,062.07 

299,985.11 

101,137.38 

231,961.53 

i 

1 

1,855,389.55 

1,515,998.47 

350,113.33 

1,165,885.14 

908,146.09 

289,678.43 

i 

i 

618,467.66 

745,682.41 


537,874.96 


204,143.56 

81,453.69 


74,274.66 


63,514.15 

664,228.72 


463,600.30 


i 

140,634.41 

1447.45 

28,240.55 

85,170.72 

56,930.17 

20,755.25 

16,614.88 

4,140.37 

665,376.17 

25.5 

406,670.13 

1 

23.7 

144,774.78 

380,506.05 


168,287.07 

j 

26,110.83 

$ 284,870.12 


$ 238,383.06 

| 

$118,663.95 
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; PROFIT AND LOSS STATEMENT 
achxne Company, Cambridge;, Mass. 

or the Years ended 


Schedule B 


December 31, 1938 


December 31, 1937 


December 31, 1936 


December 31, 1935 


Gross Sales 
Less: Allowances 

Commissions to Dealers 

Net Sales 

Cost of Sales 

Inventory at Beginning of Year 

Purchases 

Direct Labor 

M a nuf a c turing Costs (Schedule B-l) 


Inventory at End of Year 
Gross Profit 

Selling and Administrative Expense (Schedule B-2) 

Operating Profit before Federal Income and Etwxsi 

Profits Taxes 

Other Income (Schedule B-3) 

Other Expense (Schedule B-4) 

Net Profit before Federal Income and Excess 
Profits Taxes 

Fideeal Income and Excess Profits Taxis 
Net Profit (carried to Surplus) 


$ .60 
936.00 


26,197.64 

12,666.12 


$749,859.85 

936.60 

748,923.25 


$1,213,320.79 


1,213,320.79 


$ 575.21 

5,216.56 


$849,111.50 

5,791.77 

843,319.73 


$ 121.10 


300,439.35 

195,193.05 

92,544.28 

205,015.36 

281,666.13 

420,421.41 

146,367.10 

252,029.09 


217,653.39 

303,200.20 

129,130.97 

206,636.17 


241,478.73 

205,929.60 

73,206.95 

158,806.18 

793,192.04 

275,062.07 

1,100,483.73 
518,129.97 300,439.35 

800,044.38 

856.620.73 

281,666.13 

574,954.60 

679,421.46 

217,653.39 


230,793.28 

59,620.86 

171,172.42 

13,531.52 

184,703.94 24.6 
32,875.22 
$151,828.72 


26,151.42 

12,699.39 


413,276.41 

83,840.76 

329,435.65 

13,452.03 

342,887.68 28.2 
68,576.38 
$ 274,311.30 


22,223.14 

4,901.71 


268,365.13 
70,585.32 • 

197,779.81 

17,321.43 

215,101.24 25.4 
37,815.90 
$177,285.34 


19,013.15 

1,001.25 


$589,540.97 

121.10 

589,419.87 


461,768.07 
127,651.80 
46,990.14 | 

I 

i 

80,661.66 

18,011.90 

i 

i 

i 

i 

98,673.56 16.9 
13,529.50 
$ 85,144.06 ' 













I 


WMm 


Manufacturing Costs 

{■ 

The Blanchard Machine Company—Cambridge, Mass. 

For the years ended Schedule B-l 


Noy. 30, Nov. 30, Dec. 31, Dec. 31, Dec. 31, Dec. 31, Dec. 31, Dec. 31, 
1942 1941 1940 1939 1938 1937 1936 1935 

(llMos.) 


Supervision Salaries, not otherwise classified 
Indirect Labor, not otherwise classified 
Factory Expense, not otherwise classified 
Tool and Stockroom Expense 
Maintenance—Factory Property 
do. —Small Tools 

do. —Equipment 

do. —Machine Tools 

Depreciation—Machinery and Equipment 
do. —Factory Buildings 

Amortization—Machinery and Equipment 
do. —Factory Buildings 

Supplies 
Cartage 

Social Security Taxes 
Power and Light 
Insurance 
Heat and Water 
Drafting Boom Expense 
Apprentice Training 

Taxes—other than Federal income and excess profits 
Patterns, Tools and Jigs 


$ 69,276.89 

58,709.85 
75,344.19 

28,962.41 

30.897.44 
51,651.56 
33,488.31 

12.726.45 
27,480.36 

5,130.41 

9,477.18 

12,603.54 

64.524.63 

46,406.17 
16,884.05 

14,252.51 

17,317.24 

9,265.59 

9,834.47 

2,769.67 

60.354.63 
45,291.29 


$ 55,089.16 

43,168.51 
34,065.40 
13,359.47 
13,748.79 
31,042.49 
19,556.30 

4,826.17 

25,702.24 

4,699.73 
152.31 

1,959.75 

27,402.65 
17,932.11 

21,390.45 
8,472.28 
7,384.71 

4,171.77 
3,600.55 
1,967.94 

46,410.55 

33,480.32 


$ 48,171.64 

32,525.77 
17,943.29 
7,838.87 
6,427.68 
24,974.43 

15,602.45 

6,357.45 
25,721.02 

5,111.41 



18,801.16 

17.271.90 

13.704.91 

8,456.65 

2,401.24 
4,283.36 
3,294.50 

1,175.16 

30,583.82 

30,170.44 


$ 31,601.37 
29,314.84 

12,501.99 

4,346.24 
9,641.22 

14,131.65 

10,887.33 
4,021.11 
20,217.79 

5,111.41 



8,988.04 

9,641.32 

10.277.76 

5.374.12 

3,289.91 
3,484.59 

3.958.13 

1,581.42 

20,325.52 

23.265.77 


$ 30,874.00 

26,963.17 
13,047.53 
3,957.97 

7,414.63 

8,324.17 

7,687.25 

1,712.33 
18,557.84 
5,111.41 



7.862.85 
7,604.78 

8.183.86 
4,831.49 

4,434.42 
2,837.04 
3,280.24 

529.76 

20,053.19 

21,747.43 


$ 43,235.64 
31,429.46 

19,953.5S 
4,970.01 

10,401.73 
13,417.32 
11,776.27 

2,338.66 
17,062.11 
5,058.34 



12,372.51 

9,788.99 

9,306.06 

6,105.13 

4,187.21 

3,941.66 

3,091.00 

711.61 

22,224.23 

20,657.57 


$702,648.84 $419,583.65 $320,817.15 $231,961.53 $205,015.36 $252,029.09 


Notes: 

“Supervision Salaries” includes the salary of Mr. H. K. Spencer, who is Treasurer, Chief Engineer and Plant Manager. 


$ 31,527.74 
19,060.94 
15,637.38 

5,389.33 
12,241.72 
19,387.92 
7,019.33 
4,500.21 
11,799.51 

4,791.52 



8,766.76 

7,831.81 

2,660.48 

5,589.95 

2,802.51 

3,066.75 

3,453.99 

486.20 

15,640.94 

24,981.18 


$206,636.17 


“Indirect Labor, not otherwise classified” 
herein. 


represents labor not charged directly to jobs or to standard classifications of manufacturing 


$ 24,109.48 
14,775.50 

8,914.66 

2,867.77 

5,754.99 

12,611.99 

3,579.52 

2,497.73 
17,658.54 

4,684.65 



6,229.59 

6,166.41 

4,950.92 

3,493.29 

2,876.53 

4,143.72 

623.09 

15,654.64 

17,213.16 


$158,806.18 


costs listed 


“Depreciation” has been calculated at rates approved and accepted by the Treasury Department for income tax purposes. There has been no accelera¬ 
tion in rates except for one classification of machines and a relatively insignificant classification of related sundry equipment. These increases were 
instituted in the year 1940 and, upon presentation of the facts, accepted and approved by the Treasury Department. The rate on the affected ma¬ 
chines was increased from 7^% per annum to 10% per annum. 

“Amortization” has been charged only on equipment and buildings covered by duly authorized Certificates of Necessity. The rate of amortization used 
is that allowed by Section 124 of the Internal Revenue Code, i.e.: that which will permit complete amortization sixty months from date of acquisition. 







Selling and Administrative Expenses 
The Blanchard Machine Company—Cambridge, Massachusetts 

For the years ended 



Nov. 30, Nov. 30, 
1942 1941 

(llMos.) 


Office and Administrative Salaries 

$ 52,324.17 

$35,788.94 

General Sales Expense 

31,359.97 

20,095.92 

Catalogues, Booklets and Advertisements 

24,920.61 

13,827.79 

Office Expense 

4,522.76 

3,225.70 

Telephone and Telegraph 

5,624.65 

3,148.71 

Association Dues 

3,592.15 

2,324.75 

Legal and Professional 

1,599.80 

1,581.00 

Postage 

2,930.79 

1,229.91 

Travel 

276.16 

230.97 



$127,151.06 

$81,453.69 

Note: “Office and Administrative Salaries” includes the salary of Mr. T. E 

Other Income 

Dividends 

$ 14,427.11 

$11,410.55 

Discount Earned 

15,066.20 

7,931.63 

Interest 

6,993.33 

7,250.96 

Bent 

1,082.64 

1,974.00 

Profit from Sale of Machinery 

165.00 

1,355.00 

“ “ “ “ Securities 

—0— 

—0— 

Sundry 

4.82 

$ 37,739.10 

136.28 

$30,058.42 


Other Charges 

Loss on Sale of Securities 

Investment Expense 

Interest Paid 

Loss on Sale of Property 

Premium Paid on Purchase of Treasury Stock 

Loss on Bad Accounts 

Sundry 


$ 9,343.76 
2,793.39 



$ 3,956.99 
2,344.29 
80.23 

22,500.00 


29.46 


$ 12,137.15 $28,910.97 


Schedule B-2 



Comparative Statement op Surplus 
The Blanchard Machine Company—Cambridge, Mass. 

For the years ended 


Nov. 30, Nov. 30, Dec. 31, 

1942 1941 1940 

(11 mos.) 


Balance— beginning of year 


$1,099,906.77 $ 900,536.65 $ 782,878.70 


Additions 

Net Profit for Year (Schedule B) 

Adjustment of Reserve for Valuation of Investments 
Adjustment of Accounts Receivable 


498,696.74 



284,870.12 



238,383.06 

67,774.89 


Deduction 
Dividends Paid 


1,598,603.51 1,185,406.77 1,089,036.65 

199,500.00 85,500.00 188,500.00 


Balance— end of year 


$1,399,103.51 $1,099,906.77 $ 900,536.65 
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Total net sales (per line 1) 2,074,632 2,003,254 
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(b)Salary of Treasurer & General Manager of $34,995.81 is included in Cost of Sales 


57. Other Applicable Income* 
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ANSWER 

(Filed December 17, 1945) 

• i 

Comes now the respondent by the Assistant Attorney 
General of the United States, and in answer to the peti¬ 
tion and amended petition filed herein, says: 

Respondent admits the allegations set forth in the in¬ 
troductory paragraph of the petition as said paragraph is 
amended by motion to amend petition granted October 
17, 1945. j 

1. Respondent admits the allegations contained in 

paragraph 1 of the petition. 

2. Respondent admits the allegations contained in i 

paragraph 2 of the petition. 

3. Respondent admits the allegations set forth in 

paragraph 3 of the petition as said paragraph is amended j 
by motion to amend petition granted October 17, 1945. 

4. Respondent admits the allegations contained in j 

paragraph 4 of the petition. 

5. Respondent admits the allegations set forth in para- \ 
graph 5 of the petition insofar as they are borne ont by 
“Exhibit 1” attached to the petition, which exhibit is ad- j 
mitted to be a trne and correct copy of a renegotiation j 
agreement dated May 20, 1943. Insofar as said allega¬ 
tions are not borne ont by “Exhibit 1”, they are denied. 

6. Respondent alleges that prior to November 30, 1943, j 
it initiated renegotiation in respect to petitioner’s 1942 
business done directly or indirectly with Defense Plant 
Corporation, Defense Supplies Corporation, Metal Re- j 
serve Company, and Rubber Reserve Company, all sub- j 
sidiaries of the Reconstruction Finance Corporation. Ex¬ 
cept as so admitted, qualified or denied, respondent denies ! 
the remaining allegations set forth in paragraph 6 of the 
petition. 
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7. Respondent admits the allegations contained in par¬ 
agraph 7 of the petition insofar as they are borne ont by 
the appendices “Exhibit 2” and “Exhibit 3” attached to 
the petition. Insofar as they are not borne out, the re¬ 
spondent denies them. 

8. Respondent alleges that this proceeding was filed 
with the Tax Court within 90 days from February 28,1945, 
the date when said determination was made. Except as 
so admitted, qualified or denied, respondent denies the re¬ 
maining allegations contained in paragraph 8 of the peti¬ 
tion. 

9. Respondent admits the allegations contained in the 
first sentence of paragraph 9 of the petition. Respondent 
alleges that the renegotiation was for the period from De¬ 
cember 1, 1941 to November 30, 1942, and that the amount 
of excessive profits determined by said determination was 
$362,098. Except as so admitted or qualified, respondent 
denies the remaining allegations contained in the second 
sentence of paragraph 9 of the petition. Respondent spe¬ 
cifically denies that the maximum amount of petitioner’s 
excessive profits for the fiscal year ended November 30, 
1942, is $362,098. 

10. Respondent alleges that the determination of ex¬ 
cessive profits dated February 28, 1945, was not made on 
the basis of any specific contract or contracts or on the 
basis of any specific subcontract or subcontracts, but was 
upon the basis of all sales made by the petitioner as re¬ 
ported by petitioner to respondent during the fiscal year 
ended November 30, 1942, which were within the provi¬ 
sions of the Renegotiation Act. Except as so admitted, 
qualified or denied, respondent denies the remaining alle¬ 
gations contained in paragraph 10 of the petition. 

11. Respondent denies that the renegotiation agree¬ 
ment of May 30, 1943 was a final agreement with respect 
to petitioner’s excessive profits for its fiscal year ended 
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November 30, 1942. Respondent further denies that the 
determination made on February 28, 1945, is in violation 
of the agreement made on May 20, 1943. Except as so j 
qualified or denied, respondent admits the remaining alle- j 
gations contained in paragraph 11 of the petition. 

12. Respondent admits that no written statement was 
furnished to the petitioner but avers that a full and com¬ 
plete disclosure was made to the petitioner by representa¬ 
tion of the respondent of all facts, figures and criteria 
upon which the respondent based its determination of ex- | 

i 

cessive profits as set forth in the first sentence. Except j 
as so admitted, qualified or denied, respondent denies the j 
remaining allegations set forth in the first sentence of j 
paragraph 12 of the petition. Respondent admits the j 
allegations contained in the second and third sentences of 
paragraph 12 of the petition. 

13 to 36, inclusive. Respondent denies that it erred, as j 
alleged in paragraphs 13 to 36, inclusive, of the petition, | 
and in the various subparagraphs thereunder, or in any 
other manner whatsoever. 

37 to 41, inclusive. Respondent is without knowledge or 
information sufficient to form a belief concerning the alle- j 
gations contained in paragraphs 37 to 41, inclusive, and 
therefore denies them. However, respondent a dmi ts that 
during the course of the renegotiation proceedings prior ! 
to the issuance of the determination of petitioner’s exces¬ 
sive profits, petitioner represented to the respondent that 
the facts were in substance as now set forth in said para- j 
graphs, and that for the purpose of determining petition¬ 
er’s excessive profits such representations were accepted 
as true. 

42. Respondent alleges that the allegations set forth in 
the seventh, eighth and ninth sentences of paragraph 42 
of the petition are immaterial in that the operations of pe¬ 
titioner’s business in 1943 are not material factors in this j 
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case. Except as so qualified, respondent is without knowl¬ 
edge or information sufficient to form a belief concerning 
the remaining allegations contained in paragraph 42 of 
the petition, and therefore denies such allegations. 

43. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in paragraph 43 of the petition, and therefore de¬ 
nies them. 

44. Respondent admits the allegations contained in 
paragraph 44 of the petition. 

45 to 46, inclusive. Respondent is without knowledge or 
information sufficient to form a belief concerning the alle¬ 
gations contained in paragraphs 45 to 46, inclusive, of the 
petition, and therefore denies them. However, respondent 
admits that during the course of the renegotiation pro¬ 
ceedings prior to the issuance of the determination of pe¬ 
titioner’s excessive profits, petitioner represented to the 
respondent that the facts were in substance as now set 
forth in paragraphs 45 to 46, inclusive, of the petition. 

47. Respondent alleges that during the year ended De¬ 
cember 31, 1941, and the fiscal period ended November 30, 
1942, certificates of necessity in the amount of approxi¬ 
mately $135,000 were issued to the petitioner. Except as 
so qualified, respondent is without knowledge or informa¬ 
tion sufficient to form a belief concerning the remaining 
allegations contained in paragraph 47 of the petition, and 
therefore denies them. 

48. Respondent denies the allegations contained in 
the first and third sentences of paragraph 48 of the peti¬ 
tion. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in the second, fourth, fifth, sixth, seventh, eighth, 
ninth and tenth sentences of paragraph 48 of the petition, 
and therefore denies them. The allegations contained in 
the last sentence of paragraph 48 of the petition are argu- 
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mentative and not material allegations of fact and there- j 
fore do not require answer; however, insofar as they may 
be deemed to be material allegations of fact, they are de¬ 
nied. 

49 to 50, inclusive. Respondent is without knowledge or 
information sufficient to form a belief concerning the alle¬ 
gations contained in paragraphs 49 to 50, inclusive, of the j 
petition, and therefore denies them. 

51. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con- j 
tained in paragraph 51 of the petition, and therefore de¬ 
nies them. However, respondent admits that during the 
course of the renegotiation proceedings prior to the issu¬ 
ance of the determination of petitioner’s excessive profits 
petitioner represented to the respondent that the facts 
were in substance as now set forth in paragraph 51 of the j 
petition, and that for the purpose of determining petition¬ 
er’s excessive profits such representations were accepted 
as true and appropriate consideration given therefor. 

52. Respondent admits that petitioner did not have any 

cost-plus-fixed-fee contracts with the respondent. Except j 
as heretofore admitted or qualified, respondent is without j 
knowledge or information sufficient to form a belief con¬ 
cerning the remaining allegations contained in paragraph 
52 of the petition. However, respondent admits that dur¬ 
ing the course of the renegotiation proceedings prior to j 
the issuance of the determination of petitioner’s excessive | 
profits, petitioner represented to the respondent that the 
facts were in substance as now set forth in paragraph 52 j 
of the petition, and that for the purpose of determining 
petitioner’s excessive profits such representations were 
accepted as true. [ 

53 to 58, inclusive. Respondent is without knowledge or 
information sufficient to form a belief concerning the alle- j 
gations contained in paragraphs 53 to 58, inclusive, of the j 
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petition, and therefore denies them. However, respondent 
admits that during the course of the renegotiation pro¬ 
ceedings prior to the issuance of the determination of pe¬ 
titioner’s excessive profits, petitioner represented to the 
respondent that the facts were in substance as now set 
forth in said paragraphs and that for the purpose of de¬ 
termining petitioner’s excessive profits, such representa¬ 
tions were accepted as true. 

59. Respondent denies the allegations contained in the 
first and second sentences of paragraph 59 of the petition. 
Respondent is without knowledge or information suffi¬ 
cient to form a belief concerning the allegations contained 
in the third, fourth, fifth and sixth sentences of paragraph 
59 of the petition, and therefore denies them. 

61. Respondent admits that the amount of petitioner’s 
excessive profits agreed to in the renegotiation agreement 
dated May 20, 1943, was in the amount of $375,000. Ex¬ 
cept as so admitted or qualified, respondent is without 
knowledge or information sufficient to form a belief con¬ 
cerning the remaining allegations contained in paragraph 
61 of the petition, and therefore denies them. 

62. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in paragraph 62 of the petition, and therefore de¬ 
nies them. 

63. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in paragraph 63 of the petition, and therefore de¬ 
nies them. Respondent alleges that federal income and 
excess profits taxes are not proper factors to be consid¬ 
ered in determining petitioner’s excessive profits. 

64. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in paragraph 64 of the petition, and therefore de¬ 
nies them. However, respondent admits that during the 
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course of the renegotiation proceedings prior to the issu¬ 
ance of the determination of petitioner’s excessive profits, 
petitioner represented to the respondent that the facts 
were in substance as now set forth in said paragraph and 
that for the purpose of determining petitioner’s excessive 
profits such representations were accepted as true. 

65. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in paragraph 65 of the petition, and therefore de¬ 
nies them. 

66. The allegations set forth in paragraph 66 of the 
petition are argumentative and not material allegations of 
fact requiring answer; however, if they should be deemed 
to be material allegations of fact, respondent alleges that 
full and adequate consideration was given to all proper 
factors in determining petitioner’s excessive profits. Ex¬ 
cept as heretofore admitted, qualified or denied, respond¬ 
ent denies the remaining allegations contained in para¬ 
graph 66 of the petition. 

67. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in paragraph 67 of the petition, and therefore de¬ 
nies them. However, respondent admits that during the 
course of the renegotiation proceedings prior to the issu¬ 
ance of the determination of petitioner’s excessive profits, 
petitioner represented to the respondent that the facts 
were in substance as now set forth in said paragraph. 

68. Respondent admits the allegations contained in par¬ 
agraph 68 of the petition, except that respondent lacks 
sufficient knowledge or information upon which to form a 
belief that the financial data referred to therein was “full”' 
financial data as alleged, and therefore denies that such 
data constituted “full” financial data. 

69. Respondent admits that petitioner protested the 
proposed renegotiation with respect to contracts and/or 
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subcontracts with Defense Plant Corporation, Defense 
Supplies Corporation, Metals Reserve Company and Rub¬ 
ber Reserve Company; that Form RFC PAB No. 6 en¬ 
titled “Contractor’s Supplemental Information Form For 
Purposes of Renegotiation” was filed by petitioner on or 
about March 10, 1944, with the RFC Price Adjustment 
Board, Washington, D. C.; and that a true copy of said 
Form No. 6 is attached to the petition and marked “Ex¬ 
hibit 7”. Except as heretofore admitted, qualified or de¬ 
nied, respondent denies the remaining allegations con¬ 
tained in paragraph 69 of the petition. 

70. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in paragraph 70 of the petition, and therefore de¬ 
nies them. However, respondent admits that during the 
course of the renegotiation proceedings prior to the issu¬ 
ance of the determination of petitioner’s excessive profits, 
petitioner represented to the respondent that the facts 
were in substance as now set forth in paragraph 70 of the 
petition, and that for the purpose of determining petition¬ 
er’s excessive profits such representations were accepted 
as true. However, it is pointed out that the total net sales 
shown in Form No. 6 are $2,003,254 rather than $2,- 
300,254. 

71. Respondent is without knowledge or information 
sufficient to form a belief concerning the allegations con¬ 
tained in paragraph 71 of the petition, and therefore de¬ 
nies them. However, it is pointed out that the sales here¬ 
tofore mentioned in paragraph 70 of the petition should 
be shown to be $2,003,254 rather than $2,300,254. 

72. Respondent alleges that Public Law 108 of the 78th 
Congress was approved July 1, 1943. The remaining alle¬ 
gations contained in paragraph 72 of the petition are con¬ 
clusions of law not requiring answer; however, insofar as 
they may be deemed to be material allegations of fact, they 
are denied. 
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73. Respondent denies the allegations contained in par¬ 
agraph 73 of the petition. 

74. Respondent denies the allegations contained in par¬ 
agraph 74 of the petition. 

Respondent denies each and every material allegation 
of fact contained in the petition not hereinbefore expressly 
admitted, qualified or denied. 

Whebefobe, respondent prays that the Court determine 
that petitioner realized excessive profits during its fiscal 
year ended November 30,1942, in an amount not less than 
$362,098. 

Respectfully submitted, 

JOHN F. SONNETT, 

Assistant Attorney General 

Wm. V. Cbosswhite, 

Attorney, 

Department of Justice 


STIPULATION OF FACTS 

(Filed November 18, 1947) 

It is hereby agreed by and between the parties hereto 
that the following facts may be taken by this Court as 
true and as proved for the purposes of this proceeding: 

1. Petitioner is a corporation with its principal office 
in Cambridge, Massachusetts. It is, and was throughout 
the year 1942, engaged in the design and manufacture of 
surface grinding machines known as Blanchard grinders. 

2. Petitioner maintains its books and records, and files 
its Federal income tax return on the accrual method of 
accounting, and uses the period from December 1 to No¬ 
vember 30 as its annual fiscal period of twelve months. 
During the fiscal year ending November 30, 1942 peti¬ 
tioner, so far as is here material, made sales of its ma¬ 
chines indirectly to a subsidiary of Reconstruction Finance 
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Corporation, i.e., Defense Plant Corporation (hereinafter 
called DPC). Petitioner’s sales were made on purchase 
orders which contained no provision for adjustment of 
price or for renegotiation. All of the sales constituting 
the business of the petitioner with DPC for the fiscal year 
ending November 30, 1942 were completed and paid for 
prior to July 1, 1943, the date of the enactment of Public 
Law 108, 78th Congress. 

3. On May 20, 1943 the petitioner entered into a volun¬ 
tary renegotiation agreement with the Under Secretary 
of War pursuant to Section 403 of the Sixth Supplemental 
National Defense Appropriation Act of 1942 as amended 
by Section 801 of the Revenue Act of 1942. This agree¬ 
ment together with the exhibits attached thereto are an¬ 
nexed to the petition in this case and are marked Exhibit 
1. This renegotiation was conducted on an “overall” 
basis as distinguished from an “individual contract” 
basis. By the terms of this agreement it was agreed that 
the petitioner had realized $375,000 of profits deemed to 
be excessive during its fiscal year ended November 30, 
1942 under contracts with the War Department, the Navy 
Department and the Treasury Department and under its 
subcontracts enumerated or generally described in Ex¬ 
hibit B attached to the said agreement. Said sum of 
$375,000 less the amount of the credit allowable for Fed¬ 
eral income and excess profits taxes for the fiscal year 
ended November 30, 1942, as provided in Section 3806 of 
the Internal Revenue Code, was paid by the petitioner to 
the United States. The respondent objects to the mate¬ 
riality of the facts stated in this paragraph and reserves 
its rights with respect thereto. 

4. On October 25, 1943 the RFC Price Adjustment 
Board sent a printed letter to the petitioner enclosing 
three copies of Form RFC-PAB 6. This letter with en¬ 
closures was received by the petitioner on October 27,1943. 
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A copy of said letter and a photostat of Form RFC-PAB 6 
are attached hereto and are marked Exhibits A and A-l, 
respectively. 

5. On November 10, 1943 petitioner wrote a letter to 
RFC Price Adjustment Board. A copy of said letter is 
attached hereto and marked Exhibit B. 

6. On November 18,1943 as a result of a telephone con¬ 
versation on that day, Edward C. Monahan and James A. 
Saunders, representatives of RFC Price Adjustment 
Board, went to the offices of the petitioner and talked with 
D. R. Weedon, Assistant Manager of the petitioner. These 
representatives of RFC Price Adjustment Board stated 
to Mr. Weedon that they had been ordered to start offi¬ 
cially renegotiation proceedings on Defense Plant Corpo¬ 
ration business done by the petitioner for the fiscal year 
ended November 30, 1942. They asked if the information 
requested by RFC Price Adjustment Board by its letter 
of October 25, 1943 (Exhibits A and A-l) would be sup¬ 
plied by the petitioner before November 20, 1943. Mr. 
Weedon told them that the information would not be sup¬ 
plied by November 20,1943, stating that the petitioner was 
waiting for an official ruling as to the effective date of 
Public Law 108, 78th Congress. No other meeting or con¬ 
ference was ever scheduled or held between representa¬ 
tives of RFC Price Adjustment Board and the petitioner 
with reference to the fiscal year ended November 30, 1942. 
Petitioner did not waive any requirement for the com¬ 
mencement of renegotiation. 

7. On November 23, 1943 John J. Hagerty, Agent for 
RFC Price Adjustment Board, sent a letter to the peti¬ 
tioner. A copy of said letter is attached hereto and 
marked Exhibit C. 

8. On February 12, 1944 R. C. Patterson, Chief Admin¬ 
istrative Officer of RFC Price Adjustment Board, sent a 
letter to the petitioner. A copy of said letter is attached 
hereto and marked Exhibit D. 
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9. On February 25, 1944 petitioner sent a letter to the 
respondent A copy of said letter is attached hereto and 
marked Exhibit E. 

10. On March 3, 1944 the respondent sent a letter to 
the petitioner. A copy of said letter is attached hereto 
and marked Exhibit F. 

11. Under date of March 11, 1944 the petitioner sent a 
letter to the respondent, a copy of which is attached hereto 
and marked Exhibit G. The petitioner enclosed in said 
letter the information originally requested by respondent 
on October 25, 1943 (Exhibit A) on Form RFC-PAB 6 
(Exhibit A-l). A photostat of said form as completed by 
the petitioner is attached to the petition in this proceed¬ 
ing marked Exhibit 7. No other information was supplied 
to respondent by petitioner. 

12. On March 28, 1944 RFC Price Adjustment Board 
sent a letter to the petitioner. A copy of said letter is 
attached hereto and marked Exhibit H. 

13. The petitioner never agreed to be renegotiated on 
the basis outlined in the RFC Price Adjustment Board 
letter of March 28, 1944 (Exhibit H), and on February 28, 
1945 an order was issued embodying a unilateral determi¬ 
nation of excessive profits for the fiscal year ended No¬ 
vember 30, 1942, in the amount of $362,098 and on the 
same date was mailed from Washington, D. C. by the RFC 
Price Adjustment Board to petitioner. A copy of said 
order is attached to the petition in this proceeding and is 
marked Exhibit 2. Said sum of $362,098 after allowance 
of a tax credit of $275,278, pursuant to Section 3806 of the 
Internal Revenue Code, was collected by the United 
States over the protest of the petitioner by withholding 
payments on other contracts of the petitioner. 

14. The above referred to determination and order was 
based on a renegotiation on an 1 ‘overall’’ basis of peti¬ 
tioner’s business with DPC for the fiscal year ending No¬ 
vember 30, 1942. 
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15. Gross sales of the petitioner having an end use by 

DPC during its fiscal year ended November 30, 1942 
amounted to $2,003,254.29. Of such sales $1,661,803.78 
were attributable to contracts which were completed and 
paid for within said fiscal year, and $341,450.51 were at¬ 
tributable to contracts which were not paid for within said 
fiscal year but which were completed and paid for prior j 
to July 1, 1943. j 

16. In the event that it is determined by the Court that j 
renegotiation proceedings with respect to the petitioner ! 
for the fiscal year ended November 30, 1942 were 
commenced within the time prescribed therefor by law, 
the determination of excessive profits for such period in j 
the amount of $362,098 is a correct determination, pro- j 
vided the Renegotiation Act of 1942 as amended applies j 
and is constitutional in its application to the petitioner for 
the fiscal year ended November 30, 1942. 

17. In the event that it is determined by the Court that 

renegotiation proceedings with respect to the petitioner 
for the fiscal year ended November 30, 1942 were not j 
commenced within the time prescribed therefor by law, j 
in so far as all renegotiate sales during the said year are j 
concerned, but were commenced within the time prescribed 
therefor by law in so far as the sales of $341,450.51 at¬ 
tributable to those contracts not completed within the said 
fiscal year are concerned, a determination of excessive j 
profits for such sales not completed within the said fiscal j 
year in the amount of $61,718.89 is a proper and correct j 
determination, provided the Renegotiation Act of 1942 as 
amended applies and is constitutional in its application! 
to the petitioner for the fiscal year ended November 30, 
1942. j 

18. The “ Joint Statement by the War, Navy and Treas¬ 
ury Departments and the Maritime Commission of Pur¬ 
poses, Principles, Policies and Interpretations”, relative 
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to the Renegotiation Acts, was issned March 31, 1943. 
Part m of this statement “Interpretation of the Stat¬ 
ute’’ (page 5) reads as follows: 

“The following interpretations of the Statnte rep¬ 
resent the present opinion of the departments and the 
Commission and are subject to such revision from 
time to time as may appear desirable as a result of 
the operation of the boards under these interpreta¬ 
tions. They are issued for information only and are 
subject to change without notice. To facilitate the 
issuance of changes these interpretations are desig¬ 
nated J-PAB-1 to J-PAB-12 inclusive.” 

When originally issued on March 31, 1943 Section J- 
PAB-4(a) in part read as follows: 

“(a) Renegotiation of Individual Contracts .—No 
renegotiation of the contract price pursuant to any 
provision therefor, or otherwise, shall be commenced 
by the Secretary more than one year after the close 
of the fiscal year of the contractor or subcontractor 
within which completion or termination of the con¬ 
tract or subcontract, as determined by the Secretary, 
occurs. (See subsection (c)(6).) The departments 
interpret this provision to mean that renegotiation 
commences on a specific date set by the department 
conducting renegotiation for the initial renegotiation 
conference unless otherwise agreed by the contrac¬ 
tor.” 


The agencies which promulgated the Joint Statement 
from time to time modified the Joint Statement and, be¬ 
lieving the above quoted interpretation to have been erro¬ 
neously made, amended said interpretation on May 27, 
1943 to read as follows: 
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‘ * Commencement of Renegotiation. The depart¬ 
ments interpret this provision to mean that renegoti¬ 
ation commences at the time of the institution of pro¬ 
ceedings to obtain the information which is to be used 
as a basis for the determination of excessive profits.’ 9 j 

I 

No public announcement or release was made of any ! 
change in Section J-PAB-4(a) of the Joint Statement as 
originally issued. The above quoted amended interpreta¬ 
tion of the said section was made by provision in a manual j 
furnished to government personnel engaged in the admin- j 
istration of the renegotiation law. The said manual was 
not available either to the public or to contractors and 1 
subcontractors subject to renegotiation, although it was 
the practice of personnel engaged in renegotiation to | 
quote pertinent sections therefrom when requested. 

19. The testimony taken in the case of National Elec- I 
trical Welding Machines Company v. Secretary of War, \ 
Tax Court Docket No. 10, in Washington, D. C. on Janu- ! 
ary 27, 1947, being pages 7A136 inclusive of the transcript 
in that case, together with Exhibits “H” and “I” in that 
case, are attached hereto and marked Exhibit L Except | 
in so far as they testified regarding facts peculiar to the I 
National Electrical Welding Machines Company, it is j 
agreed that the witnesses whose testimony is contained in ! 
Exhibit I would testify if called in the present case as j 
they did in the National Electrical Welding Machines Com¬ 
pany v. Secretary of War , Tax Court Docket No. 10 R. j 
The same objections made by counsel with regard to the j 
testimony in Exhibit I are reserved to counsel in the case 
now at bar. Petitioner objects to the materiality and j 
admissibility of the facts and exhibits referred to in this 
paragraph and reserves its rights with respect thereto. 

20. DPC was a corporation created by the Reconstruc- | 
tion Finance Corporation on August 22, 1940, pursuant to 
Section 5 (d) of the Reconstruction Finance Corporation j 
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Act as amended. DPC’s stock was wholly owned by Re¬ 
construction Finance Corporation. The charter of DPC 
as amended is attached hereto and marked Exhibit J. 
DPC was dissolved on June 30, 1945 and its duties, func¬ 
tions, powers and assets were transferred to Reconstruc¬ 
tion Finance Corporation. 

21. In accordance with its corporate powers DPC dur¬ 
ing its corporate existence built, equipped and operated 
various plants for the production of war materials. Such 
plants were leased by DPC to various private corpora¬ 
tions and other persons. Each such lease agreement and 
all agreements, documents and papers relevant thereto 
were called a “Plancor” which was designated by an as¬ 
signed number. 

22. During its fiscal year from December 1, 1941 to 
.November 30, 1942 inclusive petitioner made sales under 
contracts which were not fully paid for prior to April 28, 
1942 directly or indirectly to contractors operating under 
DPC “Plancors.” 

23. It is agreed by and between petitioner and respond¬ 
ent that attached hereto as Exhibits K and L are a typical 
Take Out letter and a typical Plancor lease. All of the 
contractors under whom petitioner was either directly or 
indirectly a subcontractor with respect to its DPC sales 
operated under Plancors originated by such Take Out let¬ 
ters. Similar Take Out letters relating to each of the 
Plancors under which petitioner made sales as a subcon¬ 
tractor to DPC during the fiscal year ended November 30, 
1942 were received by DPC from either the War Depart¬ 
ment, Navy Department or Maritime Commission. The 
amount of money, which the War Department, Navy De¬ 
partment or Maritime Commission, as the case may be, 
agreed to reimburse DPC varied in each instance under 
the Plancor, as well as the kind of facilities to be con¬ 
structed or the kind of plant to be equipped and the prod- 
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net to be manufactured. In all other respects, however, 
the Take Out letter attached hereto as Exhibit K from the 
War Department with regard to Plancor No. 317 is typical 
of the Take Out letters now in DPC’s files relating to all 
other said Plancors. The War Department reimbursed 
DPC on account of Plancors as provided for in the respec¬ 
tive Take Out letters. The Take Out letter and lease 
agreement, of which Exhibits K and L respectively at¬ 
tached hereto are true copies, are typical of the several 
Take Out letters and lease agreements entered into by the 
DPC and the several leases Under all said Plancors. 

24. The petitioner objects to the materiality and admis¬ 
sibility of the facts stated in paragraphs 20, 21, 22 and 23 
and objects to the admissibility of Exhibits K and L at¬ 
tached hereto and reserves its rights with respect thereto. 

25. Petitioner specifically waives all issues set forth 
in the petition previously filed herein, except that relating 
to the timely commencement of renegotiation and whether 
or not the Renegotiation Act of 1942 as amended applies 
and is constitutional in its application to the petitioner 
for the fiscal year ended November 30, 1942. 


Herbert A. Bergson, Acting Ass’t. 
Attorney General, Department of 
Justice 


Frederick N. Curley, Department of 
Justice, 

Counsel for Respondent 


Frank B. Wallis, 84 State St. 
Boston, Massachusetts 
Counsel for Petitioner 
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Exhibit A 

RFC Price Adjustment Board 
811 Vermont Avenue, N.W. 

Washington 25, D. C. 

Defense Plant Corporation 
Defense Supplies Corporation 
Metals Reserve Company 
Rubber Reserve Company 

October 25, 1943 

The Blanchard Machine Company 
64 State Street 
Cambridge, Massachusetts 

Gentlemen: 

Under date of July 1, 1943 (Public Law 108, 78th Con¬ 
gress) Congress included Defense Plant Corporation, De¬ 
fense Supplies Corporation, Metals Reserve Company and 
Rubber Reserve Company, within the provisions of Sec¬ 
tion 403 of the Sixth Supplemental National Defense Ap¬ 
propriation Act of 1942, as amended. These corporations 
are subsidiaries of the Reconstruction Finance Corpora¬ 
tion, and their boards of directors have delegated to the 
RFC Price Adjustment Board all of the authority, power 
and discretion conferred upon said boards by Section 403 
of the Act, as amended. 

We are advised that the War Department has completed 
renegotiation, of all business of your company for the 
fiscal year ended November 30, 1942 to which the renego¬ 
tiation statute was applicable prior to the July 1, 1943 
amendment. We understand that your company had 
transactions with certain of the above named RFC subsid¬ 
iaries during the same fiscal year; and accordingly it is 
necessary that this Board determine whether or not ex¬ 
cessive profits were realized therefrom. 

It is not the intent to burden your organization unneces¬ 
sarily during this review. However, fairly comprehensive 
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i 

i 

i 


I 


data are required before final determination can be made. 
You will find enclosed three copies of Form RFC-PAB 6, 
two of which you will please complete in detail and return 
to this office within twenty days from the date hereof. 
Additional information may be necessary but we shall re¬ 
view the files of the Department or Agency that renegoti¬ 
ated your company, feeling that much of the data needed 
may be obtained from its files, thereby relieving you inso¬ 
far as possible of the necessity of duplicating the statis¬ 
tical information heretofore furnished that Department 
or Agency. However, if the nature of the business sub¬ 
ject to renegotiation by this Board differs substantially 
from business heretofore renegotiated, it will be necessary 
that you give us complete information regarding such dif¬ 
ference. i 

Please acknowledge receipt of this letter. 

Very truly yours, 

/s/ R. C. Pattebson j 

R. C. Patterson J 

Chief Administrative Officer j 

i 

_ _ _ _ i 

i 

Exhibit B 

(39) j 

November 10, 1943 

R.F.C. Price Adjustment Board j 

811 Vermont Avenue, N.W. 

Washington 25, D. C. j 

Attention: R. C. Patterson, Chief Administrative Officer 

Gentlemen: j 

We have your letter of October twenty-fifth requesting 
certain information for purposes of renegotiation of con¬ 
tracts with Defense Plant Corporation. Our latest closed 
fiscal year ended November 30, 1942. We have already! 


i 
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been renegotiated for the period April 28,1942, to Novem¬ 
ber 30, 1942, for all contracts which were subject to re¬ 
negotiation under Section 403 of the Sixth Supplemental 
National Defense Appropriation Act of 1942, approved 
April 28, 1942. 

Our agreement was signed May 20, 1943, and payments 
have been completed. A fact that possibly may not be 
known to you is that in negotiation of this agreement we 
and the members of the Price Adjustment Board consid¬ 
ered the effect of the refund which we were requested to 
make upon our total profits, not merely upon the profits 
of contracts subject to renegotiation. 

The present request for information indicates an inten¬ 
tion to renegotiate Defense Plant Corporation contracts, 
not from July 1,1943, when such contracts were by amend¬ 
ment included, but from April 28, 1942, covering the same 
period as the renegotiation already completed. 

The amendment passed July 1, 1943, does not state that 
it is retroactive. The original act providing for renego¬ 
tiation did not go back of April 28, 1942, when it was 
approved, and we question whether the amendment is ap¬ 
plicable to 1942 business. 

Very truly yours, 

The Blanchard Machine Company 

H. K. Spencer 

HKS *JF Treasurer 


Exhibit C 
Loan Agency 

OP THE 

Reconstruction Finance Corporation 

40 Broad Street 
Boston 9, Massachusetts 
November 23, 1943 
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Mr. D. R. Weedon, Assistant Manager 
The Blanchard Machine Company 

64 State Street I 

! 

Cambridge, Massachusetts 
Dear Mr. Weedon: 

We wish to advise that Mr. Edward C. Monahan and Mr. 
James A. Saunders, Representatives of the EFC Price i 
Adjustment Board, have completed their report of the 
conference with you on November 18, 1943, for the pur¬ 
pose of officially starting re-negotiation of your contracts j 
and sub-contracts with EFC Subsidiaries. 

Their report will be forwarded for the attention of the j 
EFC Price Adjustment Board in Washington, D. C. j 
We wish to thank you for your kindness and cooperation 
with our representatives at the time of their visit. 

As soon as it is convenient, we will continue the assign¬ 
ment covering the re-negotiation of your contracts and | 
sub-contracts with the EFC Subsidiaries. j 

Very truly yours, 

/s/ John J. Hagertt 
John J. Hagerty 
Agent for EFC Price Ad- j 
justment Board I 

— - 

Exhibit D 

i 

EFC Price Adjustment Board 
Washington 25, D. C. 

Defense Plant Corporation 

Defense Supplies Corporation j 

Metals Reserve Company 
Rubber Reserve Company 

Feb. 12, 1944 j 

Blanchard Machine Company 
64 State Street 
Cambridge, Massachusetts 

i 
j 

i 

j 

I 

i 

I 
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Attention: Mr. H. K. Spencer, Treasurer 

Re: Renegotiation of Your 1942 Renegotiate 
Sales (direct and indirect) with 
Defense Plant Corporation 
Metals Reserve Company 
Defense Supplies Corporation 
Rubber Reserve Company 

Gentlemen: 

After the renegotiation of your company by the War 
Department, that volume of sales representing transac¬ 
tions with the above RFC subsidiaries which were not in¬ 
cluded in the previous renegotiation are required under 
the law to be renegotiated by this Board. 

In consideration of your contention that all of your 
business for 1942 including RFC had been completely re¬ 
negotiated, this Board has consulted at length with the 
War Department Price Adjustment Board with whom 
rested the final determination regarding the settlement 
made with your Company. 

Mr. Joseph M. Dodge, Chairman of the War Depart¬ 
ment Price Adjustment Board, has now advised us in 
part as follows: 

“If the business with the Reconstruction Finance 
Corporation subsidiaries was not included volun¬ 
tarily, then that business was considered non-renego- 
tiable, and the mere fact of its existence had no in¬ 
fluence on the approval by the War Department Price 
Adjustment Board of the settlement eliminating the 
excessive profits on renegotiate business.’’ 

The data obtained from the War Department files re¬ 
veals that yours is not one of the cases where the four sub¬ 
sidiaries’ transactions were included in renegotiate busi¬ 
ness by voluntary agreement at the time of previous re- 
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negotiation proceedings. The files show that there were 
excluded from your renegotiable sales estimated transac¬ 
tions identified as Defense Plant Corporation aggregating 
$2,499,000. | 

We will appreciate your cooperation and request that 
you submit the information previously requested on our 
Form RFC-PAB 6, originally transmitted by us to you for 
that purpose. The required information must be trans¬ 
mitted to us not later than March 1, 1944. 

With reference to the questions raised in your letter of 
November 10, 1943 and again raised at the time of the 
visit of our representatives regarding the retroactivity of 
the Renegotiation Law, attention is directed to the fact j 
that Public Law 108—78th Congress, approved July 1, j 
1943, amended subsection (a) of Section 403 so as to in¬ 
clude the four subsidiaries of RFC within the term “De- 

! 

partment” and the Boards of Directors of each of these j 
subsidiaries within the term “Secretary”. This alone 
would have sufficed to have made the Act fully applicable 
to the subsidiaries, and the additional amendment of Sec- j 
tion 403 by the inclusion of subsection (k) would have been 
superfluous had it been designed to serve the same pur¬ 
pose. It must therefore be concluded that subsection (k) 
had some other purpose. That other purpose appears to i 
have been to give retroactive effect to the inclusion of j 
the subsidiaries under the Act. Subsection (k) provides ! 
that “All the provisions of this section shall be construed 
to apply” to the subsidiaries. Among the provisions thus 
made applicable is subsection (c) which authorizes and 
directs each “Secretary” to renegotiate when in his opin¬ 
ion the profits realized under contracts and subcontracts 
may be excessive, with the exception of contracts final \ 
payment pursuant to which was made before April 28, 
1942, and with other specifically enumerated exceptions. 

There is nothing in the Act to support a conclusion that 
only contracts entered into after July 1, 1943 are subject j 
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to renegotiation by the RFC subsidiaries; on the contrary 
the provisions above pointed out appear very clearly to 
require that all contracts and subcontracts payments on 
■which had not been made before April 28, 1942 shall be re¬ 
negotiated by the subsidiaries. This construction has been 
adopted by the RFC-PAB and the Act is being adminis¬ 
tered accordingly. The Board, of course, has followed the 
presumption of the constitutionality of the Act, and does 
not consider it within the province of an administrative 
agency to question the Acts of Congress pursuant to which 
its duties have been established. 

Please acknowledge receipt of this letter. 

Very truly yours, 

/s/ E. C. Pattebson 

E. C. Patterson 

Chief Administrative Officer 


Exhibit E. 

February 25, 1944 

E. F. C. Price Adjustment Board 
811 Vermont Avenue, N. W. 

Washington 25, D. C. 

Attention: Mr. E. C. Patterson, Chief Adm. Officer 
Gentlemen: 

It is taking us longer than we expected to fill out form 
EFC-PAB6, largely because our tax accountant is so busy 
at this time of year. 

We request an extension of time for filing this form to 
March fifteenth. 

Very truly yours, 

The Blanchard Machine Company 

H. El Spencer 

HKS :IF Treasurer 
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Exhibit F. 

RFC Peice Adjustment Boaed 
811 Vermont Avenue, N.W. 

Washington 25, D.C. 

Defense Plant Corporation i 

Defense Supplies Corporation 
Metals Deserve Company 
Rubber Deserve Company 

Mar. 3,1944 j 

_ I 

The Blanchard Machine Company 
64 State Street 

i 

Cambridge 39, Massachusetts 

— _ _ i 

Attention: H. K. Spencer, Treasurer 
Gentlemen: 

Your request of February 25, 1944, for an extension of j 
time to March 15, 1944, for filing RFC-PAB Form 6 is 
granted. 

Very truly yours, 

/s/ H. C. Butkiewicz 

H. C. Butkiewicz j 

Member, Review Committee ! 


Exhibit G. 

March 11,1944 j 

R. F. C. Price Adjustment Board 

811 Vermont Avenue, N. W. | 

Washington 25, D. C. 

Attention: Mr. R. C. Patterson, Chief Adm. Officer 
Gentlemen: 

i 

l 

In further reference to your letter of February twelfth, 
1944, and letter of March third, 1944, signed by H. C. 
Butkiewicz, Member, Review Committee, granting exten¬ 
sion of time for filing, we are enclosing herewith in dupli¬ 
cate the data requested on your form RFC-PAB No. 6. 
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We are still of the opinion as stated in onr letter of 
November tenth, 1943, that the amendment of July first, 
1943, was not intended by Congress to be retroactive and 
furthermore, as pointed out in the same letter, the board 
which renegotiated the rest of our 1942 business did give 
some consideration to the over-all result, with D.P.C. busi¬ 
ness excluded from the renegotiation according to the law 
at that time. 

Very truly yours, 

The Blanchard Machine Company 

Treasurer 


Exhibit H 

RFC Price Adjustment Boaed 
Washington 25, D. C. 

Defense Plant Corporation 
Defense Supplies Corporation 
Metals Reserve Company 
Rubber Reserve Company 

Mar. 28, 1944 

The Blanchard Machine Company 

64 State Street 

Cambridge 39, Massachusetts 

Attention: H. K. Spencer, Treasurer 
Gentlemen: 

We have reviewed the information submitted with your 
RFC-PAB Form 6 dated March 10, 1944. Since your 
transactions with other Government departments and 
agencies for the fiscal year ended November 30, 1942 al¬ 
ready have been renegotiated, the RFC Price Adjustment 
Board has authorized settlement covering transactions 
with the RFC subsidiaries for the same period on the same 
percentage rate of profit to sales as was allowed on that 
portion of the business previously renegotiated, provided 
the following conditions apply: 
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1. Transactions with the four RFC subsidiaries dur¬ 
ing the 1942 period are of the same nature as the 
business previously renegotiated; and 

2. The allocation of costs and expenses and, therefore, 
the per cent of profit realized is substantially the 
same in both cases. 

If a settlement with you can be worked out on the basis 
of the foregoing conditions, it will be unnecessary to make 
a further examination of costs and related factors enter¬ 
ing into the determination of profits realized on 1942 busi¬ 
ness. It should be borne in mind, however, that this pro¬ 
cedure is not to be regarded as a precedent in connection 
with other transactions with your corporation which may 
be renegotiated by this Board in the future. 

You have reported that your 1942 sales to RFC subsidi¬ 
aries amounted to $2,003,254.00. To adjust these sales to 
coincide with the previous renegotiation by the War De¬ 
partment it would require a refund to the RFC Price Ad¬ 
justment Board of $362,098 before adjustment for tax 
credit. This represents a rebate which is comparable to 
the $375,000 refund on a sales volume of $2,074,632 re¬ 
negotiated by the War Department. 

Please advise us promptly whether renegotiation on the 
basis outlined herein is acceptable, or whether you would 
prefer to have this Board proceed through the usual proc¬ 
esses to renegotiate the contracts involved. If you will 
certify that the conditions specified in the first paragraph 
of this letter are applicable, and advise us that a settle¬ 
ment on the basis set out herein is acceptable, we shall 
prepare and submit to you for execution an appropriate 
agreement covering the transaction. 

Very truly yours, 

/s/ H. C. Butkiewicz 

H. C. Butkiewicz 

Member, Review Committee 
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Exhibit L 

Office Report of Proceedings before The Tax Court of 

the United States. 

[Extract from Hearing in Case of National Electric Weld¬ 
ing Co . Secretary of War, at Washington, December 

27 , 1947 .] 

John D. Goodloe called as a witness for and on behalf 
of the Respondents, having been first duly sworn, was ex¬ 
amined and testified as follows: 

The Clerk: State your name, please, sir. 

The Witness: John D. Goodloe. 

Direct Examination 

By Mr. Winn: 

Q. What is your occupation, Mr. Goodloe? A. Since 
January 16, 1943, until 9:30 this morning, when I was 
sworn in as a director of the RFC, I have been general 
counsel. 

Q. Directing your attention to the year 1943, the month 
of June of that year, do you recall whether the provisions 
of the then pending Military Appropriations Act, which 
was House of Representatives 2996, of the 78th Congress, 
were brought to your attention? A. That is June, 1943? 

Q. Yes. A. Yes. 

Q. Will you tell the Court how that matter happened to 
be brought to your attention? 

Mr. Aiken: I object, your Honor, to the relevancy of 
that question. 

Mr. Winn: May it please the Court, I can go through 
this a whole lot slower if the Court wants me to, but I am 
trying to cut corners. I am sure the relevancy will be de¬ 
veloped during the course of the testimony. 

The Court: I don’t know. Do you want to go into it 
any further now, Mr. Aiken? 

Mr. Aiken: Well— 






-- 
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I 

The Court: I suppose you have a general idea of what j 
Mr. Winn has in mind? ! 

Mr. Aiken: I know what he is going to lead up to eventu- j 
ally. I don’t know what the answer to this is going to be, 
but I don’t see what difference it makes to anyone whether ! 
the pending legislation was called to Mr. Goodloe’s atten¬ 
tion. I 

The Court: Well, you follow that through to the point j 

that you are objecting to the whole line of this examina¬ 
tion? j 

Mr. Aiken: Yes. j 

The Court: Or just one question? 

Mr. Aiken: However, I will object to the whole line I 
now. There will be two or three more instances in which! 
I want to make specific objections a little later, that will 
be more pertinent to the question then being asked. 

The Court: I suppose, particularly having read the 
stipulation, that I can get some idea of what the over-all ! 
purpose of this questioning is, and I take it it is to that! 
that you are making this objection, is that right, Mr.i 
Aiken? i 

i 

Mr. Aiken: Well, actually I don’t think it is going to 
have any relation to the stipulation. There may be one 
or two questions I will want to ask on the cross examina¬ 
tion that does, but I don’t think this testimony does. 

The Court: What I am merely trying to do is to see if 
we can short-cut this question and find out if you are ob- 
jecting to just this one question until it is connected up. 

Mr. Aiken: No. I am going to object to the whole lineJ 
The Court: Probably for the record it will be better if 
we all were talking about the same thing, and somebody 
made some statement as to just what the over-all purpose 
of this examination is going to be. 

Mr. Winn: May it please the Court, the over-all pur¬ 
pose of this examination, and of the examination of the 
witness which is going to succeed Mr. Goodloe on the 


i 
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stand, has to do with the interpretation which should be 
made of provisions of Section 403 (k) of the Renegotia¬ 
tion Act, and has to do to a large extent to the legislative 
history of that provision, both as it is in the printed his¬ 
tory and as it is known to the parties to have existed. Par¬ 
ticularly, I am now referring to the conference committee 
which acted upon this bill, after it had been in its original 
state passed first by the House and then by the Senate. 

The Court: You are talking about something that ap¬ 
peared at the proceedings of the conference committee, but 
does not appear in their conference report, is that right? 

Mr. Winn: That is right. 

The Court: Now, is it to that that you are making your 
objection? 

Mr. Aiken: Yes, your Honor. Frankly, I haven’t made 
any detailed study of it, but I have never yet come across 
a case in which legislative history was proved as a matter 
of evidence by parties who happened to have been at a 
hearing or by parties who weren’t at the hearing, but are 
supposed to have written something which may have been 
read at the hearing. 

The Court: What is the general principle in that field, 
Mr. Winn? Isn’t it that only those things which are 
brought to the attention of the Congress when it finally 
passes on legislation can be thought of as having an effect 
on the frame of mind of the legislators when they act? 

Mr. Winn: If I answer that now I have to say, may it 
please the Court, that I think that anything that goes to 
the information which the Congress or any responsible 
portion of Congress had is material, as far as the legisla¬ 
tive history is concerned. It becomes particularly impor¬ 
tant in connection with legislation which was passed dur¬ 
ing the wartime, when the usual length of time necessary 
in order to have full and extended hearings was not avail¬ 
able. I would like to submit to the Court, if the Court 
is disturbed over Mr. Aiken’s point, a memorandum on 
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this which would go into it quite exhaustively. Mr. Jus¬ 
tice Frankfurter has issued some pronouncements on it 
that may throw light upon the question, and if the Court 
is disposed to rule contrary to the respondents on this, I j 
should like to have an opportunity to prepare and file with 
the Court a memorandum in support of the respondents’ 
position. 

The Court: Well, I am saying that it seems to me that 
this is very comparable to a rule that you don’t go to re¬ 
marks made even on the floor of one of the Houses by a 
member who is not charged with the responsibility for j 
legislation. It seems to me this would go even much fur- I 
ther than that, if this were admitted, and, frankly, my 
present disposition is to rule against you on it. The only 
thing that concerns me is the practicalities of this situa¬ 
tion. If I rule against you, it won’t do you any good to 
submit the memorandum because the evidence won’t be in 
the record, anyway. 

Mr. Winn: That is true, but I would like for the Court 
to reserve its ruling if it were disposed to rule against us, j 
and ask for a memorandum. 

The Court: Now, that leads to this practical possibility. 
Suppose, Mr. Aiken, purely for the purpose of getting this j 
into the record, so that we can dispose of these witnesses, 

I were to suspend ruling on your motion, so that instead of 
making it as an objection, you could make it as a motion j 
to strike after the evidence is in, then I would consider 
that motion to strike, and any material that the Govern¬ 
ment’s counsel wants to submit on it? 

Mr. Aiken: Well, I have no particular objection to j 
that. Would it be possible just to reserve the ruling alto¬ 
gether, and then rule on the motion to exclude at the time j 
you make the ruling, say, on the Defense Plant Corpora- j 
tion stipulation? 

The Court: I will be glad to do that. I thought, per- 


I 

i 

i 
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haps, it might make some difference in the presentation in 
this case of this evidence. 

Mr. Aiken: It makes no difference to the presentation 
of the case. 

The Court: We will dispose of it that w^ay. I will re¬ 
serve the ruling and expect to have the material furnished. 

Mr. Winn: The respondents will furnish a memoran¬ 
dum. 

The Court: In order to save time, I suppose we can as¬ 
sume that the same objections would be made, and the 
same ruling would be made throughout this whole line of 
examination. Is that satisfactory? 

Mr. Aiken: Yes, that is satisfactory to me. 

The Court: Proceed. 

Mr. Winn: Would you read the question, please? 

(Question read as follows: “Q. Will you tell the Court 
how that matter happened to be brought to your atten¬ 
tion?”) 

The Witness: I don’t recall how it happened to be 
brought to my attention. One of my duties and responsi¬ 
bilities at the time was to get to my attention, through any 
one of numerous ways, any legislation in the Congress 
that affected the RFC, and, with one notable exception, I 
think that was brought to my attention in every case. This 
was certainly brought to my attention. How it came to 
my attention, as I say, I don’t recall. My recollection is, 
though, that it came to my attention in one way or an¬ 
other; that when the War Department appropriation bill 
for that fiscal year came out of the House, there was an 
amendment added on the floor of the House, offered by 
Congressman Case of South Dakota, which was intended 
to make the renegotiation statute expressly applicable to 
the contracts of the four principal wartime subsidiaries 
of Reconstruction Finance Corporation—namely, the De¬ 
fense Plant Corporation, the Defense Supplies Corpora- 
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tion, the Metals Reserve Company, and the Rubber Re¬ 
serve Company. j 

By Mr. Winn: 

Q. Did you ascertain whether that Act as it came out j 
of the House had such a provision in it, Mr. Goodloe? A. i 
Yes, sir. j 

Q. Did you take any action as a result of having found ! 
out what the provisions of that proposed law were? A. 
Yes, sir. j 

Q. Will you tell the Court what you did? A. The pro- j 
visions of the Case Amendment were not satisfactory, in j 
our opinion, even to accomplish the result that was obvi- ! 
ously intended. Promptly, as I recall it—and by promptly 
I mean within a day or so—I telephoned Senator Thomas 
of Oklahoma, who I understood was handling or would be j 
the man on the Senate Appropriations who would handle j 
the bill, as Chairman of the War Department Sub-Commit- j 
tee. I told him that the Case Amendment in our opinion ! 
was not satisfactory; that we would prefer that it be I 
stricken from the bill; that the House Naval Affairs Com- 
mittee had scheduled hearings on many or all amendments 
to be made to the renegotiation statute; that the Secre- j 
tary of Commerce had written the chairman of that com¬ 
mittee stating that in his opinion the contracts of the four j 
mentioned subsidiaries of RFC should be made expressly j 
subject to the statute; and that we would a little bit prefer 
that it be dropped out of the War Department Appropria¬ 
tions Bill and be handled after full hearings through the| 
House Naval Affairs Committee. Further, as I call it,i 
Senator Thomas told me he didn’t know whether that 
could be done or not; that there was a good deal of ur-| 
gency to get this appropriations bill out of the way—this 
was late in June—and if possible they wanted to avoid 
sending it to conference. Subsequent to that, I prepared 
a letter to Senator Thomas and arranged an appointment 


I 
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with him by telephone. I carried it out and presented it 
to him and discussed it with him. 

Q. Do you have a copy of the letter to which you have 
just referred, Mr. Goodloe? A. Yes, sir. 

Mr. Winn: I ask that the copy of the letter to which the 
witness has referred in his testimony be marked for iden¬ 
tification. 

The Clerk: Exhibit H for identification. 

(The document above referred to was marked Re¬ 
spondents ’ Exhibit H for identification.) 

By Mr. Winn: 

Q. Mr. Goodloe, will you tell the Court the date of this 
letter to which you have referred? A. A letter dated 
June 24,1943, addressed to the Honorable Elbert Thomas, 
United States Senate, signed by myself. 

Q. Can you tell us anything, Mr. Goodloe, with regard 
to the relation between the date of that letter and the date 
1 of your visit to Senator Thomas’ office, at which time it was 
delivered by you to him? A. I had checked the record in 
my office. I don’t find a record of the date that I visited 
Senator Thomas. My recollection is it is either the next 
day or the second day after this letter was prepared. 

Q. That would be either June 25 or June 26, that it was 
delivered? A. That is right. 

Mr. Winn: May it please the Court, at this time re¬ 
spondents offer Exhibit H for identification in evidence as 
Exhibit H. I should like to advise the Court that this is a 
carbon copy; that a search has been made for the original 
and it has not been located; and that Mr. Aiken advises me 
that he has no objection as to the authenticity of this car¬ 
bon copy. 

The Court: Subject to the same objection, it will be re¬ 
ceived and marked in evidence. 

(The document above referred to was received in 
evidence and marked Respondents’ Exhibit H.) 
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Mr. Aiken: Yes, Your Honor, I think I want to add a 

I 

little bit to this. Unless this is tied up by some further 
evidence, I don’t think this is admissible even under Mr. 
Winn’s most optimistic theory of the bearing of legisla¬ 
tive history. You see, all the witness has testified to is 
that he handed that to Senator Thomas. Now— 

Mr. Winn: I will withdraw the offer at this time and 
offer it later, Mr. Aiken. I 

7 i 

i 

(Whereupon, Exhibit H was withdrawn.) 

I 

Mr. Winn: You may cross-examine. 

Cross Examination 

By Mr. Aiken: j 

Q. Mr. Goodloe, there has been introduced into evi¬ 
dence a stipulation of facts, called Stipulation of Facts 
No. 3, bearing on'the relationship of the War and Navy j 
Departments to the Defense Plant Corporation, in so far 
as plancors are concerned. Will you state whether or not 
prior to the enactment of the Act of July 1,1943, expressly | 
making Defense Plant contracts subject to renegotiation, 
the Defense Plant Corporation, either itself or by requir- j 

ing its agents to do so, had renegotiation clauses put in 
the contracts that the Defense Plant Corporation made for 
the purchase of machines and equipment to go into plants 
leased under plancors? A. We did not. 

Q. Could you say why you did not? 

Mr. Winn: May it please the Court, I am perfectly will¬ 
ing for Mr. Aiken to go into this, but I think he should j 
make Mr. Goodloe his own witness. I think it is beyond ; 
the scope of the direct examination. 

The Court: Overruled. 

The Witness: What was that? 

Mr. Aiken: Would you read him the question, Mr. Re- | 
porter? 


i 
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(Question read as above recorded.) 

The Witness: We were of the opinion that those con¬ 
tracts were not subject to renegotiation statute. 

By Mr. Aiken: 

Q. That was more than an opinion of yours. That was 
the official position of the Defense Plant Corporation, was 
it not! A. That is correct. 

Q. Now, is it not true, Mr. Goodloe, that after the Act 
of July 1, 1943, was enacted, expressly making Defense 
Plant Corporation’s contracts subject to renegotiation, the 
Reconstruction Finance price adjustment board went back 
and renegotiated the Defense Plant Corporation part of 
the business of several contractors who had already been 
renegotiated by, say, either the Army or Navy, and had 
signed negotiation agreements? A. That is correct. 
There was no RFC Price Adjustment Board until after 
the amendment of July 1, 1943. 

Q. And they go back and pick up contracts in cases 
where the contractor had already been renegotiated by 
some one of the other services that had signed the agree¬ 
ment? A. In many instances. I don’t know how many. 

Mr. Aiken: That is all. 

Mr. Winn: That is all. May Mr. Goodloe be excused? 

The Court: Unless Mr. Aiken— 

Mr. Aiken: No, I have nothing further. 

(Witness excused) 

Mr. Winn: I would like to call Senator Elbert Thomas. 

Elbebt Thomas called as a witness for and on behalf of 
the Respondents, having been first duly sworn, was ex¬ 
amined and testified as follows: 

The Clerk: State your name. 

The Witness: Elbert Thomas. 
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Direct Examination 

By Mr. Winn: 

Q. You are a United States Senator from the State of 
Oklahoma, I believe, Senator? A. One of them. 

Q. I understand that you were a Senator in June of 
1943. A. I was. 

Q. And you were a member of the Appropriations Com¬ 
mittee of the Senate? A. That is correct. 

i 

Q. And you were also Chairman of the War Depart¬ 
ment Sub-Committee of the Senate Appropriations Com¬ 
mittee, Senator? A. I was. j 

Q. You have sat in the hearing room and heard the testi¬ 
mony of Mr. Goodloe, formerly general counsel of the Re¬ 
construction Finance Corporation, Senator? A. Yes, I 
sir. 

Q. Do you have any independent recollection of the j 
delivery by him of the letter which has been marked as j 
Respondents’ Exhibit H, for identification? A. My mem¬ 
ory is not too pointed on the matter. I remember the in¬ 
cident, but further than that it is not too definite. 

7 I 

Q. You mean you do remember— A. I do. 

Q. A letter was delivered to you? A. I do. j 

Q. As a result of that letter being delivered to you, j 
Senator, did you take any action? A. Yes, sir. j 

Q. Will you tell the Court what that was? A. Under j 
our rules and under the law, the appropriations must be j 
made before the end of the fiscal year, which is June 30. 
Under the procedure, the appropriations bills originate in 
the House of Representatives. The bill that is referred j 
to here came to the Senate real late, as I remember, in 
June, so our time for the consideration of the bill was not 
very extensive. We desired to get the bill through and 
ready for the President’s signature before the end of the 
fiscal year. As I remember, this letter came to me as 
Chairman of the Committee, after the Senate had acted | 


i 

i 
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upon the bill. There is one section of the bill that was not 
satisfactory, and having no time to go into it extensively, 
the Committee struck out the section, and the Senate sus¬ 
tained that action. Whereupon, the whole subject matter 
covered by the section was thrown into conference. It is 
the practice of the appropriations committee to try and 
get the bills in shape that will be approved by the admin¬ 
istrative office, whatever office that might be. So this mat¬ 
ter was taken up with Mr. Goodloe, the general counsel of 
the Reconstruction Finance Corporation, the matter dis¬ 
cussed, and he sent me a letter. That is the letter that you 
refer to, as I understand it. 

Q. I believe you testified that to the best of your recol¬ 
lection, at the time you received that letter, the Senate had 
already acted on the bill? A. That is my recollection at 
this time, yes, sir. 

Q. Were you a member of the conference committee 
which functioned under this bill after it had passed both 
the House and the Senate, Senator? A. I was. 

Q. I believe you were manager on the Senate side, were 
you not, sir? A. The procedure down there is that the 
Chairman of the Sub-Committee is always chairman of 
the conference committee. On the Senate side, the Chair¬ 
man of the Senate side is the Chairman of the Joint Com¬ 
mittee when the Committee meets, so that gave me that 
position. As a rule, the majority is represented on the 
conference committee, and likewise a minority, with the 
majority having the larger membership. As I remember, 
we had either five or seven members on the committee. 
The records will show. I do not remember now just the 
exact number, but I was in charge of the conference com¬ 
mittee. 

Q. Was the matter which was presented in this letter 
presented to the conference, Senator? A. It was. 

Q. By whom? A. By myself. 
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Q. Will yon tell the Conrt what you did at the confer¬ 
ence, in that connection? A. The time was very limited, 
and in order to have something to present to the confer¬ 
ence committee, I took the letter sent to me or delivered 
to me by Mr. Goodloe, and cut out that portion of the let¬ 
ter which suggested the definite amendment or amend¬ 
ments that were to take the place of the House provision. 
For some reason—and according to my practice—I took 
that part of the letter and pasted it on some other paper 
and put some notations to it and presented that to the con¬ 
ference committee at the Senate’s suggestion for compro¬ 
mise on this particular section. 

Q. Now, what action, if any, did the conference com¬ 
mittee take? A. We read the letter that Mr. Goodloe had 
sent the committee through me, and the conferees took his 
version or his viewpoint and, for the reason stated in his 
letter, they accepted the amendment as offered by myself. 

Q. I notice, Senator, you have a paper in front of you. 
Will you tell us what that is? A. This appears— 

Q. No—Off the record. 

(Discussion off the record.) 

By Mr. Winn: 

Q. Tell us what it is, sir. A. I have the document 
which I presented to the conference committee. It is the 
part of the Goodloe letter that I clipped and pasted on a 
sheet of paper. I made a notation at the top as to what 
it was. This is the identical paper that was submitted to 
the conference committee, presented by myself. 

Q. Can you tell us where that paper was obtained by 
you? A. When the conference committee had completed 
its labors, it is the policy to leave the data with the con¬ 
ference committee, that is, with the clerks of the two bod¬ 
ies. At this committee we had the clerk of the House sub¬ 
committee and the clerk of the Senate sub-committee. I 
do not know which of these clerks took this document, but 
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it came back to me from, as I remember, the House sub¬ 
committee. 

Q. How do you identify that as the same paper which 
you introduced at the conference, Senator? A. I iden¬ 
tify it by the notation at the top and by my signature at 
the bottom. 

Mr. Winn: I offer this paper in evidence as Respond¬ 
ents’ Exhibit H. 

Mr. Aiken: I object to the offer, your Honor, the mem¬ 
orandum that Senator Thomas used when he discussed the 
matter with the committee. As far as I know, no public 
record was ever made of it. At least that hasn’t been 
shown in evidence. There is no consideration that this, 
except for some language the committee might have agreed 
on and put into the Act, was ever considered by the Con¬ 
gress as a whole. I think it is immaterial and irrelevant. 

The Court: Well, doesn’t that state, in other words, 
your general objection to this whole line? 

Mr. Aiken: That is right. 

The Court: So that you don’t object to this any more 
than you have objected, in effect, to the whole line of ex¬ 
amination, is that correct? 

Mr. Aiken: Yes, except my first objection was to a pre¬ 
liminary question. 

The Court: I thought we had an understanding that 
you would be objecting to each one of the questions along 
this line. 

Mr. Aiken: That is right. 

The Court: Your over-all objection. 

Mr. Aiken: Yes. 

The Court: Subject to that objection, it will be received 
and marked in evidence. 

(The document above referred to was received in 
evidence and marked Respondents’ Exhibit H.) 
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The Court: You have. no objection to having that 
marked, have you, Senator? 

Mr. Winn: I would like leave to withdraw that and leave 
to substitute a photostatic copy. 

The Clerk: That will be Exhibit L 

(Respondents’ Exhibit I reserved.) 

Mr. Winn: At this time, may it please the Court, I offer 
Respondents’ Exhibit H for identification as Respond¬ 
ents’ Exhibit H. 

Mr. Aiken: My objection to the entire line applies again 
to this. 

The Court: But nothing more? 

Mr. Aiken: I have already objected specifically to this 
one. I renew my earlier objection. 

The Court: You were objecting because it hasn’t been 
connected up. Now, the testimony that has gone in in the 
meantime was designed to do that. 

Mr. Aiken: Well, I object, again, now for the reason 
this is not part of any public legislative history. It is 
simply something that he says he read to a committee, 
after having cut it up. 

The Court: In other words here, again, it is your gen¬ 
eral objection to the whole subject matter? 

Mr. Aiken: That is right. 

The Court: Subject to that objection, it will be received 
and marked in evidence, Exhibit H. 

Mr. Winn: May I ask leave to withdraw that and sub¬ 
stitute a photostatic copy of it? 

The Court: All right. 

Mr. Winn: You may cross-examine. 

Cross Examination 

By Mr. Aiken: 

Q. The only question I have, Senator Thomas, is: Are 
you sure that you read this letter to the committee after 



110 


Stipulation of Feats—Exhibit I 


you had cut it up and pasted parts of it on this other 
paper that you have shown us? A. Well, my recollection 
is that I read the entire letter to the Committee, and after 
they agreed to the contents of the letter, when I clipped it 
in the Senate Committee room, as is shown here. I cut out 
the parts that contained the amendments and pasted them 
cm a piece of paper that I got there in the committee room. 
This then became the amendment. That was agreed to and 
separated from other portions, the other portions of the 
letter. 

Q. I see. Then you did not cut it up before you read 
it? A. My recollection is I did not. 

Mr. Aiken: I see. That is all. 

Mr. Winn: Thanks very much, Senator. 

The Court: Thank you, Senator. 

Mr. Winn: May Senator Thomas be excused? 

The Court: I take it, it is all right? 

Mr. Aiken: Yes. 

(Witness excused.) 

Mr. Winn: May we have a five-minute recess, if it please 
the Court? 

The Court: I just wanted to suggest that it ought to 
be shown on the record that this photostat of Exhibit I 
doesn’t show, as this original does, that it consists of sev¬ 
eral pieces of paper, with typewriting on them, pasted to 
a larger sheet. I don’t think that appears at all from this 
photostat. 

Mr. Winn: I would like also the record to show, may it 
please the Court, that the larger sheet has on the reverse 
the words “Senate Chamber” printed, indicating that the 
exhibit at the time the two typewritten pieces of paper 
were pasted upon it were pasted upon Senate Chamber 
stationery. 
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The Court: The record may show the original does, but 
of course the copy doesn’t show that. You say you want 
a recess? 

Mr. Winn: I would like to have a five-minute recess. 

The Court: Very well, we will have a ten-minute re¬ 
cess. 

(A short recess.) 

The Clerk: The court is in session. 

Mr. Wilheim: Your Honor, the respondents at this time 
would like to introduce into evidence stipulation of facts 
No. 2, to which there is appended two exhibits, which we 
have marked here Exhibit A and Exhibit B to the stipula¬ 
tion. Now, they may have to be renumbered. I don’t 
know. We followed a little different system. This stipu¬ 
lation refers to the testimony that was given in the Stein 
proceedings relating to the questions of constitutionality, 
and in it the petitioner has reserved his right to object to 
the competency, materiality, and relevancy of the facts 
stipulated, waiving, however, the objections to the form 
of the testimony and the fact that copies of the original 
are annexed to the exhibits. At this time we would like to 
submit that. There are two copies of the stipulation. We 
also have for your convenience a transcript of the testi¬ 
mony that is referred to there in that stipulation which 
was taken in the Stein case, and also a complete set of the 
exhibits referred to in the stipulation which go with the 
Stein testimony. Those exhibits which are keyed to the 
Stein testimony are marked on each occasion from Q 
through G-G-, consecutively, and they are marked in the 
lower left-hand corner of each exhibit. I think there should 
be no confusion. 

The Court: Is that part of the stipulation? 

Mr. Wilheim: That is the testimony in the Stein case 
and the exhibits to which the testimony in the Stein case 
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is keyed, and which are referred to in the stipulation as 
testimony which the three named men would make if they 
were called as witnesses in this case. So, in effect, they 
are part of the stipulation. 

The Court: May I have the stipulation, please? 

The Clerk: Here. (Handing document to the Court.) 

Mr. Wilheim: You will find that at the bottom of page 1 
and the top of page 2, your Honor. 

The Court: I guess we better take this one at a time. 
Let us take the stipulation and the two exhibits attached 
to it, first. What is your position about that, Mr. Aiken? 

Mr. Aiken: I thought all of it was an exhibit attached 
to the stipulation, including the testimony, too. 

Mr. Wilheim: That is correct. 

The Court: That isn’t the way the stipulation reads. 

Mr. Aiken: Well— 

The Court: That is what I wanted to look at. The stip¬ 
ulation reads that they would testify in accordance with 
the testimony they gave in the Stein case, and that is re¬ 
ferred to as being certain pages of the transcript and cer¬ 
tain exhibits in that case, but by an express statement it 
isn’t made a part of the stipulation. I was going to sug¬ 
gest that the simplest way would be to offer that as one 
<jxhibit in this proceeding. 

Mr. Wilheim: That is agreeable. Then, let us denomi¬ 
nate the pages 625 to 752, inclusive, of the transcript of 
testimony taken in the Stein Bros. Manufacturing Com¬ 
pany proceeding, Tax Court Docket No. 23-R, together 
with Exhibits Q through GG, inclusive, referred to in the 
said pages, as Exhibit C of Stipulation of Facts No. 2 in 
this proceeding. 

The Court: Well, I prefer if you would mark it merely 
as an exhibit in this proceeding, because it isn’t referred to 
that way in the stipulation. You can give it the next ex¬ 
hibit number, or a joint exhibit number, if you want to 
offer it in that way. 
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Mr. Wilheim: It doesn’t matter, whichever way you 
wish. | 

The Court: That will be Exhibit J. I 

Mr. Wilheim: That is all right. Exhibit J is right. 

The Court: But before I rule on that, let me deal with 
the stipulation itself. Are you reserving an objection to 
that, Mr. Aiken? 

Mr. Aiken: Well, the stipulation does little more, really, j 
than say this is in evidence. Are we agreed that the evi¬ 
dence of those witnesses can be put in in this form? Then, 
if this is accepted, attached to the exhibits as additional ! 
cross examination of Mr. Browning that occurred in an¬ 
other case, since he isn’t here, that we took out the perti¬ 
nent part of that cross examination, and it is agreed that 
that should be cross examination of him here. Of course, 
his main testimony doesn’t go in, and there isn’t any cross j 

i 

examination. 

! 

The Court: I take it, then, you are not objecting to this. j 
The stipulation will be received and the exhibit which has 
just been referred to will be received and marked in evi- 

j 

dence as Exhibit J. 

(The document above referred to was received in j 
evidence and marked Respondents’ Exhibit J.) 

Mr. Aiken: Well, on the testimony itself, I reserve the 
right to object. Now, I can make a general objection at 
this time, if it is agreeable with the Court and to opposing 
counsel. I would like an opportunity to file a written ob¬ 
jection to it in the record at a later time. It is extensive, i 
and I have not had an opportunity to go over it. My gen- ! 
eral objection is that it is entirely immaterial and irrele- ! 
vant. The testimony of General Browning and Mr. Ken¬ 
ney is to a large extent concerned with the state of the 
nation and is of the time the Act of April 28, 1942, was 
passed, and, as disclosed by some of General Browning’s j 
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cross examination, the state of the nation at later times. 
Here, again, I think an attempt is being made to make 
legislative history by the oral examination of witnesses. 
I personally think it would be a fine thing if those facts 
had been called to the attention of Congress during the 
consideration of this Act, but as a matter of fact, the legis¬ 
lative history shows that none of these matters were taken 
into consideration by Congress at all, and that none of 
them were presented even to a conference committee orally 
by a Senator. These are just in effect arguments that 
people have thought up later as to why it was a good thing 
to have had the renegotiation statute of 1942 enacted. In 
so far as a great body of Colonel Hirsch’s testimony is 
concerned, he goes through a proceeding in a renegotia¬ 
tion case, and since we have by stipulation agreed in this 
case on the percentage of profits that constitute fair prof¬ 
its, that, too, is immaterial in this case. 

The Court: I think you got a different question here. 
As I understand it, the same constitutional issue is being 
raised here as was raised and ruled on in the Stein case. 
That is one of the points. 

Mr. Aiken: Yes, that is right. 

The Court: And I assume that the Government wants 
to be in a position to say that the Stein case is not in¬ 
applicable here as a precedent because of any omission to 
put into the record here what was in the record in the Stein 
case. 

Mr. Aiken: That is right. 

The Court: Now, on that theory I certainly would rule 
against you on your objection, because it wouldn’t be pos¬ 
sible to put the Government in a position where you were 
making the same contention that was made in the Stein 
case, but they were being prevented from putting in the 
same records that the Stein case had for the ruling to be 
made on. 
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Mr. Aiken: Of course, I don’t think that the purpose of 
it is to show the applicability of the Stein decision to this. 
The same thing is true here as was true there. The Gov¬ 
ernment feels a great lack of legislative history in so far 
as the April 28, 1942, Act is concerned, and so they have 
brought in these witnesses to testify as to the State of the 
Nation at the time. Now, it is exactly the same thing as 
with the testimony that was put in through Mr. Goodloe 
and Senator Thomas: Can you make legislative history 
that way? My contention is that you cannot. 

The Court: But the difference is that the Stein case did 
rule on a constitutional question. Now, I can’t recall the 
details well enough to remember whether this testimony 
is referred to in the Stein opinion or not. 

Mr. Aiken: Some of it is. 

The Court: But if it was not relied on for arriving at 
the Stein opinion—and I suppose you wouldn’t be dam¬ 
aged any because I would get to the same place in this case 
even without that being in the record—certainly the Gov¬ 
ernment would be unwise not to have that record as com¬ 
plete here as it was in the Stein case because the same 
question apparently is involved. What I am really saying 
is I think on that point I would overrule your objection to 
the admissibility of this right now, and save you the trouble 
of making this more general objection to it, because it 
seems to me it is at least admissible for that purpose. 

Mr. Aiken: Now, may I have the right to file objections, 
or argue objections to specific questions? In the Bing 
case, objections were made to a number of specific ques¬ 
tions and sustained, even though testimony was admitted, 
in here. I would prefer to have that done before now, but 
I have not had the opportunity. 

The Court: Are you talking about something that is in¬ 
cluded in this Exhibit J? 

Mr. Aiken: That is right, on specific questions. 
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The Court: I suppose that that would include only the 
material that was a part of that record, which would be 
only the material that came in or was admitted in evi¬ 
dence. 

Mr. Aiken: That is right. 

The Court: So it doesn’t include anything to which ob¬ 
jection was sustained, does it? 

Mr. Aiken: Well, there have been two cases. They 
offered it in this form, in the Ring case, which was another 
-case tried before the Tax Court. In that case many ob¬ 
jections were sustained which were not made in the Stein 
case, to specific questions and answers. In that case there 
has been more lengthy consideration of the record, and the 
attorney has filed written objections to specific questions. 
The Court sustained some of them. We are given by the 
stipulation the advantage of any objections that Mr. 
Toomey made in the Stein case, but he didn’t make very 
many. I think there are some of the questions that called 
for clearly incompetent testimony, and I wish to reserve 
my right to object to those specific questions. 

The Court: It leaves the record in a rather unsatisfac¬ 
tory condition, to leave even the objections open. I mean, 
it is bad enough for the ruling to be left open— 

Mr. Aiken: When you leave an objection and the rul¬ 
ing open, yes. If your Honor feels that is objectionable, I 
will pass it up. 

The Court: I would rather, if you feel that you have to 
make them, have the offer withheld until you have an op¬ 
portunity to make them specifically. 

Mr. Aiken: Well, I think I will just pass it up. 

The Court: Very well. It has already been received, 
the stipulation has been received, and the exhibit has been 
marked. 

Mr. Winn: Now, may it please the court, the respond¬ 
ents have concluded the line of testimony which was the 
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subject of Mr. Aiken’s objection, something over an hour 1 
ago, having to do with the Goodloe letter of June 24, 1943, ! 
and the testimony by Senator Thomas on the conference ! 
committee. I jnst would like to be certain that I under¬ 
stand what the situation is. As I understand, the Court j 
has reserved its ruling on the motion, and the respondents j 
are to file a memorandum in support of their position that j 
this material is relevant and proper in this case? 

The Court: As I understand it, the ruling will be held 
in abeyance until the case itself is decided, and by the form 
of the opinion, even if not specific words in the opinion, it 
would become apparent what the ultimate ruling on that j 
material has been. That is, if it is included in the find- j 
ings, of course, that will be tantamount to a ruling in your j 
favor. 

Mr. Winn: Then I gather as to the memorandum, it will 
be sufficient, in view of the fact the Court will hold it in 
abeyance until the final determination of the case on the 
merits, if the respondent briefs that point in his brief. 

The Court: I assume so, because I understand from Mr. 
Aiken that it isn’t going to make any difference from here 1 
on out how that ruling develops. 

Mr. Aiken: Well, your Honor, I think it would be of 
some value to have a specific ruling on this case. There 
are lots of renegotiation cases to be tried, and if a new 
way of developing legislative history is going to be devel- j 
oped, I think we ought to have something that we can fight! 
it out about. j 

The Court: I wasn’t addressing myself to that question, | 
but to the question that I understand Mr. Winn has been 
raising, that it isn’t necessary for him to file a separate 
memorandum on this because there will be no occasion for 
any ruling between now and the ultimate decision in the 
case. 

Mr. Aiken: That is very likely true. I think that is all 
right. 

! 

i 

i 


; 

i 

i 
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Mr. Winn: I call General Maurice Hirsch. 

Maubice Hibsce called as a witness for and on behalf of 
the respondents, having been first duly sworn, was exam¬ 
ined and testified as follows: 

The Clerk: State your name. 

The Witness: Maurice Hirsch. 

The Court: Spell your last name. 

The Witness: H-i-r-s-c-h. 

Direct Examination 

By Mr. Winn: 

Q. You are a brigadier general in the Army of the 
United States, General? A. That is right. 

Q. How long have you been a part of the War Depart¬ 
ment? A. Well, I got a desk with the War Department, 
I think it was on the 2ftth of August, 1942. It took some 
time to get my name on the rolls, and I think I was en¬ 
rolled on the 8th of September, 1942. 

Q. General, what is your present billet with the War 
Department? A. You mean my present position? 

Q. Yes, sir. A. Well, with the War Department I am 
Chairman of the War Department Price Adjustment 
Board and Chief of the Renegotiation branch. 

Q. Do you have anything to do with the War Con¬ 
tracts Price Adjustment Board? A. I am the member 
designated by the Secretary of War upon the War Con¬ 
tracts Price Adjustment Board, and am chairman of that 
board. 

Q. Now, in September of 1942, when you became en¬ 
rolled at the War Department, what was your position? 
A. Well, first it was just to find anything to do that I 
thought I could help with. Shortly after that, however, I 
was—there was assigned to me the position of what we 
then called the Chief of the Settlements Division, which 
had charge of the review of all War Department cases, the 
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review of the renegotiation and the review of the agree¬ 
ments or of the impasses resulting from the renegotiation 
hearings. j 

Q. Why was renegotiation started by the War Depart¬ 
ment Price Adjustment Board, General? A. Well, I 
know that only from the official records. There was a War 
Department Price Adjustment Board prior to the enact¬ 
ment of the renegotiation, that is, the initial Renegotia¬ 
tion Act, and it was under Executive Order. They had 
just started renegotiations under that direction for a very 
short period of time when the Renegotiation Act, the ini¬ 
tial one, was enacted. 

Q. After the initiation of the Renegotiation Act, can 
you tell us when the War Department Price Adjustment 
Board started functioning under the new Act? A. It is 
according to what you mean by “functioning.” They be- j 
gan their work, they began their deliberations in an at- \ 
tempt to formulate more definitely their procedures, their 
policies under the statutes. I have from time to time dur¬ 
ing my period with the War Department had opportunity 
and occasion to look into the records of that period. They ; 
began their conferences with contractors. It was rather | 
a continuation of the conferences that they had been hav¬ 
ing prior to the Act, but they continued immediately after ! 
the Act was passed. 

Q. This War Department Price Adjustment Board to 
which you have referred, and which you testified existed j 
prior to April 28, 1942, was the machinery set up in the I 
War Department to carry on the so-called voluntary re- ! 
negotiation that antedated the Act of April 28, 1942, is j 
that correct, General? A. Well, of course, it was a pretty 
nebulous operation and the procedures were not formu- j 
lated at that time, but they actually were carrying on in a 
very informal fashion prior to the enactment of the stat- j 
ute, and then they carried on after that, the methods being j 
gradually more definitely crystallized. j 


i 
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Q. Now, when you were made Chief of the Settlements 
Division, was the organization completely set up at that 
time, General? A. The organization isn’t completely set 
up vet. We have new functionings that are very fre¬ 
quently imposed upon us. For illustration, at the pres¬ 
ent time we are attempting to modify our organization to 
take care of the rebates under the recomputation of amor¬ 
tizations. It is not a static thing that existed as of a par¬ 
ticular date. 

Q. What I want to bring out is whether or not you took 
over a full-fledged organization, or whether you had any¬ 
thing to do with the development of the organization un¬ 
der the original Act, in the formulation of renegotiation 
proceedings? A. I must say that I did have a very di¬ 
rect participation in the formulation of the policies and of 
the procedure. 

Q. And can you fix the date that you became Chief of 
the Settlements Division a little closer than you already 
have? A. It was before the end of the year 1942. The 
exact date I don’t remember. 

. Q. And it was, of course, after September of 1942? A. 
That is right. 

Q. After September 9? A. That is right. 

Q. General, as head of the Settlements Division, did 
the renegotiation agreements and renegotiation unilateral 
determinations have anything to do with your work? A. 
Yes. At that time, and for many months after I assumed 
that position there was not a single renegotiation that I 
did not personally review practically in its entirety. 

Q. What can you tell the Court, General, with regard 
to whether or not profits from sales by contractors to the 
subsidiaries of the Reconstruction Finance Corporation— 
that is, the Defense Plant Corporation, the Metals Reserve 
Company, the Defense Supplies Corporation, and the Rub¬ 
ber Reserve Company, respectively—were renegotiated by 
the War Department Price Adjustment Board prior to 
July 1, 1943? A. In some instances they were. 
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Q. In other instances they were not? A. That is cor¬ 
rect. 

Q. Why were they renegotiated. General, in those cases 
in which they were renegotiated? A. Well, because of j 
the opinion of a great many of those in the War Depart- j 
ment, and certainly in one other department, that those 
agencies were in these instances the agencies of the War 
Department and the Navy Department, and the construc¬ 
tion was that the contracts, therefore, although placed 
with these divisions, these entities under the RFC, were, j 
nevertheless, so placed as agents of the departments under 
the renegotiation statute. j 

Q. Now, in those cases where profits from such sales j 
were not renegotiated during that period. General, can you j 
tell us why they were not so negotiated? A. Because of 
the question that was raised by some contractors, and by 
some of those within the Government as to the clarity of 
the interpretation, including those contracts or sub-con¬ 
tracts within the purview of the statute and based upon j 
the fact that we had no authority under the statute to in¬ 
clude within renegotiation anything other than what the j 
Congress had included we accepted the responsibility of j 
renegotiating those contracts, but excluding them from re¬ 
negotiation if the contractor so demanded. 

Q. You testified that at least one other department had 
the same policy as the War Department, I believe. Can j 
you tell us what other department that was? A. Well, it j 
is my recollection—and of course we had constant contacts ! 
officially with the other departments, but primarily with 
the Navy at that time—that the Navy was more conclusive 
in its opinion even than the War Department as to the 
renegotiability of those contracts. 

Q. General, you are the same Colonel Hirsch who tes¬ 
tified on behalf of the respondent in the Stein Bros. Manu¬ 
facturing Company case, are you not? A. Yes, sir, I am. 
By the way, may I add one thing further in explanation of! 
my previous answer? 




122 Stipulation of Facts—Exhibit I 

Q. Yes. A. The reason the War Department Price 
Adjustment Board was quite willing to exclude from a 
renegotiation on request or demand of the contractor the 
contracts with these agencies of the RFC was, first be¬ 
cause we had at that time facing us a very tremendous 
load and we didn’t want anything to stymie our opera¬ 
tions, and apparently it looked as if the opposition to re¬ 
negotiation in certain instances would seriously retard 
our operations in the event that we did not accede to these 
exclusions. We, therefore, in such instances completed 
where we could the renegotiation of the remaining portion 
of the business that we thought was renegotiate, feeling 
that we were not jeopardizing the interest of the Govern¬ 
ment in so doing. That is because under the first statute, 
the first renegotiation statute, the only limitation period 
was three years after the termination of the war, which 
gave us long opportunity of a resurvey of any portion of 
the business which a contractor did not include as subject 
to renegotiation. When the later amendments of the stat¬ 
ute modified the limitation period, we still had one year 
after the termination of the fiscal year in which a contract 
was completed within which to begin renegotiation, and 
it was the opinion of the Board that that would give ample 
opportunity to give complete protection to the Govern¬ 
ment in those segments of the operation that we were ex¬ 
cluding when we would dose a case, and eliminate from 
our consideration that portion of it which would come un¬ 
der the contracts or sub-contracts of these agencies of 
the RFC. ' 

Mr. Winn: You may cross-examine. 

Cross-Examination 

By Mr. Aiken: 

Q. General Hirsch, I understand, and am I correct in 
my understanding, that where a contractor objected to the 
inclusion of DPC business, that was not done, I mean be- 
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fore the Act of July 1, 1943, was passed? A. Where he 
objected, we will allow him to exclude from his statement 
as to renegotiate volume that portion of his business 
which was included within the contracts or sub-contracts 

i 

of these agencies of the RFC. 

Q. Then, on cases where you were not able to get an 
agreement and the case went to what was called a unilat¬ 
eral, isn’t it true also that you excluded that business, in 
making your unilateral determination prior to July 1, 
1943? A. Yes. j 

Q. Now, a record is made in the War Department— A. 
May I modify that? If I recall correctly in one or more 
instances, however, we did issue unilaterals including the 
RFC business of the subsidiaries. 

Q. The general practice was not to do so? A. I thin k 
that is correct. 

Q. Records are made of the whole procedure of rene¬ 
gotiation in each case, are they? Isn’t that true? A. I 
would say that an adequate record is made. 

Q. Yes. So that there is such a record in this case, a 
record of what happened at various stages of the renego¬ 
tiation in this case? A. Well, I would assume so. We 
normally do have. 

Mr. Aiken: Do you have that file here? 

Mr. Wilheim: W"hich file? 

Mr. Aiken: The Army renegotiation file? 

By Mr. Aiken: 

Q. You have no independent recollection of what hap¬ 
pened in this case? A. None at all. 

Mr. Aiken: Well, your Honor, there seems to have been 
some misapprehension. I was under the impression that 
Mr. Wilheim was going to have the file in this case here. 

I need it for purposes of refreshing General Hirsch’s rec¬ 
ollection on this case. 

Mr. Wilheim: Your Honor, I was under no impression 
that Mr. Aiken wanted the War Department’s renegotia- 
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tion file. I informed him the other day, I think it was on 
Friday afternoon, in Mr. Winn’s presence, that I had a 
file which is part of certain restricted documents that were 
sent to me by the War Department, and that the rest of 
the files were in the possession of the War Department. 
It was my recollection he said that if General Hirsch would 
testify, he would not have to see the War Department’s 
files, and that was where we left it at that moment. 

Mr. Aiken: I understood that Mr. Wilheim was going 
to bring what he had here. 

Mr. Wilheim: I can give you what we have. I can dig 
out of my file what we have. 

Mr. Aiken: All right. I don’t want it. I want General 
Hirsch to have it 

The Court: You are going to do that now! 

Mr. Aiken: He thinks he has part of it right here. 

The Court: Do you want to have a short recess? 

Mr. Aiken: We might take a five-minute recess. 

The Court: Very well. 

(A short recess.) 

The Court: I wonder if we could get a little idea of 
what the time table will be from now on. How much longer 
do you expect to be on cross-examination? 

Mr. Aiken: Just a very few minutes, your Honor— 
twenty. 

The Court: And how many more witnesses do you 
liave? 

Mr. Wilheim: We have no one else, Your Honor. After 
this witness, our only matter will be to stipulate, and then 
we will be finished. 

The Court: How about the odds and ends, such as cop¬ 
ies, and so on? 

Mr. Wilheim: You want to have a complete set now? 

The Court: I mean, do you want to let the record go 
with that in? 
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Mr. Wilheim: We will furnish copies of these exhibits i 
to stipulation of facts No. 3 later. 

The Court: All right. j 

By Mr. Aiken: 

Q. General Hirsch, I just have handed you some docu¬ 
ments which, as I understand, are from the official files of 
the War Department on this case. From looking at those 
documents, could you tell us if it isn’t true that in the j 
field, that is, a proposal was made to this company that its 
excessive profits be determined at $100,000, and that in 
making that proposal the field did not take into considera¬ 
tion Defense Plant contract business T A. It is specifi¬ 
cally noted that the suggestion of $100,000 is hjised upon 
renegotiate sales excluding—or, rather, to use the exact 
words of the report, “without DPC sales.” j 

Q. I am sorry, I don’t remember the exact name of 
your field office that did that. Could you supply it for the 
record, please? A. That was the Army Air Forces Cen- 1 
tral Procurement District Office. The meeting was held at 
the company’s office in Bay City, Michigan, on—well, there 
were several meetings. The first meeting was held there i 
on December 11, 1942. 

Q. Does your file or your papers indicate the proposal ! 
was made to the company that its excessive profits be de¬ 
termined at $100,000? A. That was at a meeting in the j 
office of the Price Adjustment Section in Detroit, at Janu¬ 
ary 28, 1943. ! 

Q. Now, I believe your record will show, or does show,, 
does it not, that upon the company’s refusal to agree to ! 
that proposal, the case was forwarded to Washington, and 
that a meeting was held in Washington on the case on Aug¬ 
ust 25, 1943 ? A. There was a meeting, as you say, yes. 

Q. Wasn’t that a meeting with what is technically j 
known as Panel A? A. With Panel A of the War Depart- j 
ment Price Adjustment Board. 
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Q. Yes. And you have a report of that meeting, do you 
not! A. I have before me the minutes of that meeting. 

Q. I see. And isn’t it true that the minutes of that 
meeting show that the company was advised that if it 
wanted to it could still obtain a determination, or sign an 
agreement that its excessive profits were $100,000, but if 
that agreement were not signed Defense Plant contract 
business would then be included, and the figure would be 
up to $140,000! A. I find no such reference. 

Q. Is there any reference at all in the minutes there as 
to the increase in the proposal from $100,000 to $140,000? 
A. No. The discussion was very largely, according to 
the minutes, as to whether or not the contractor would in¬ 
clude any kind of sub-contract, the contingent being made 
by the contractor that the contracts subject to renegotia¬ 
tion were prime contracts. 

Q. I see. Are those minutes, just to be sure we have 
the right minutes, of the meeting held on August 25? A. 
1943, that is right. 

Q. Would there be any further report in the file on the 
case? A. Well, I would assume that this would sum¬ 
marize the results of the meeting. Now, I can’t answer 
whether or not there were just incidental memos and what 
not 

Q. I see. A. But this is the reflection in the minutes, 
and is signed by each of the members in the Panel and also 
by the then assistant counsel to the Board and by the re¬ 
corder of the particular meeting. 

Q. And isn’t it true, General Hirsch, that about that 
time, Mr. Joseph M. Dodge was Chairman of the War De¬ 
partment Price Adjustment Board? A. That is in Aug¬ 
ust of 1943? 

Q. Yes. A. Yes. 

Mr. Aiken: I have here a letter dated October 28, 1943, 
from Joseph M. Dodge, Chairman of the War Department 
Price Adjustment Board, to the petitioner, which I would 
like to have marked as an exhibit, please. 
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The Court: You want that marked for identification? 

Mr. Aiken: Mark it for identification. 

The Clerk: Exhibit 2 for identification. 

(The document above referred to was marked Peti¬ 
tioner’s Exhibit 2 for identification.) 

Mr. Aiken: Petitioner now offers Exhibit 2 in evidence, 
in connection with the cross-examination of General 
Hirsch. 

Mr. Winn: We have no objection. 

Mr. Wilheim: No objection. 

The Court: It may be received and marked in evidence. 

The Clerk: No. 2 in evidence. 

(The document above referred to was received in 
evidence and marked Petitioner’s Exhibit 2.) 

By Mr. Aiken: 

Q. I see that you have been reading the report further, 
General Hirsch. Have you found anything further? A. 
No, I have found nothing further than I have referred to 
in response to your question. 

Q. Now, is it true that in the War Department itself 
there was a difference of opinion on whether the original 
Act enabled you to renegotiate DPC contracts? A. Yes, 
there was. 

Q. At that time, shortly after the Act was enacted, the 
Secretary delegated his functions under the Act to Under¬ 
secretary of War Patterson, did he not? A. That is cor¬ 
rect. 

Q. Isn’t it true that Secretary Patterson’s view, at least 
his personal view, was that DPC contracts were not re- 
negotiable under the original Act? A. I don’t recall that, 
sir. It may have been. 

Q. I see. A. I don’t know. 

Q. Now, in so far as whether the contracts made by an¬ 
other agency or department of the Government were re- 
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negotiable, on the theory that that other department or 
agency of the Government was an agent of the War De¬ 
partment, the problem was exactly the same under the 
1942 Act and under the 1943 Act, was it not! A. I don’t 
quite get your question. 

Mr. Aiken: Maybe I didn’t state it very clearly. Would 
you read it, Mr. Reporter? 

(Question read as above recorded.) 

The Witness: I think that the question of agency would 
be the same under any of the acts, if that is the problem 
that you are faced with. 

Mr. Aiken: Yes, that is right. 

By Mr. Aiken: 

Q. Well, the theory that DPC contracts, or Defense 
Plant Corporation contracts were renegotiable under the 
original Act was based on the fact that it was acting as 
agent for the War Department, was it not? A. That it 
was acting as an agency, yes, for the procurement of war 
material. 

Q. And in so far as that problem is concerned, there 
was no difference between the 1942 Act and the 1943 Act? 
A. Well, except as to these particular agencies. 

Q. Yes. A. Because when they were specifically men¬ 
tioned, you eliminate the question of agency. 

Q. That is right, but I am speaking now of the problem 
in general. A. That is true. In other words, I see no 
difference between General John Smith buying for the 
War Department and the Defense Supplies Corporation 
buying for the War Department. 

Q. Now, are you familiar with the joint statement by 
the War, Navy, and Treasury Departments, and the Mari¬ 
time Commission, issued March 31, 1943? A. Yes. 

Q. That was an expression of the official position of the 
departments relating to renegotiations, was it not? A. 
That is true. 
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Q. And where the term “departments” is used in that j 
document, I take it it refers to the departments then named 
in the Renegotiation Act of 1942? A. Well— ! 

Q. I mean where you use it with a Capital D? A. My 
recollection is that departments were so defined in the Act. 

Q. Yes. Well— A. I mean, I don’t want to say what | 
the use of the term “departments” means in an instru- j 
ment that I haven’t read for a long time. I 

Q. Well, if you had said anything in your testimony 
that would indicate that the official view of the War De- 

t 0 j 

partment was contrary to the official view stated in this j 
document, then this document would govern, as I under- j 
stand? I mean, this is the official view? A. That was the i 
official view, brought about by the voluntary agreement of j * 
the secretaries, acting through the Chairman of the re¬ 
spective departmental boards, and if I recall that state¬ 
ment correctly, it allows the inclusion of the contracts un¬ 
der the RFC subsidiaries that we are speaking of, but does | 
not require them. 

Q. That is right. I think that is alL 

i 

Redirect Examination 

By Mr. Winn: j 

Q. General, what effect, if any, did the amendment of i 
July 1, 1943, have upon the policy of the War Department j 
Price Adjustment Board, so far as the inclusion of sales 
to Defense Plant Corporation and the other RFC subsidi¬ 
ary corporations is concerned? A. Well, it confined the 
right to and gave the obligation to include those contracts 
in a renegotiation. As I said, initially, we have always 
felt, those of us in the renegotiation activity, that the Con¬ 
gress did not give us the right to include non-renegotiable 
business, because if you include non-renegotiable business 
in one direction, you must include it in both. If you in^ 
elude it based upon our over-all concept of renegotiation 
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and the profit is not up to the level that you might allow, 
you will take dollars from other business, those profits, 
and level it up, and therefore in neither direction did we 
feel that we have the right to renegotiate unless the busi¬ 
ness would be renegotiate under the statute. That was 
the only justification, as I recall in our discussions at the 
time, that we had to include these contracts under the RFC 
subsidiaries, even by the agreement of the contractor, and 
the only modification that the amendment to the statute 
had, rather, brought about was the requirement then that 
we should include it rather than leave a segment of the 
business out until either by judicial determination or 
otherwise, or by statute as actually happened, it could sub¬ 
sequently be scrutinized. 

Q. Then I gather from your testimony that prior to 
July 1, 1943, the inclusion or exclusion of Defense Plant 
Corporation, and other RFC subsidiary business was 
based on an agency theory, and was to a certain extent at 
the option of the contractor, is that right? A. From the 
standpoint of the temporary situation, yes. 

Q. That is, prior to July 1, 1943? A. Right. 

Q. Now, after July 1, 1943, however, did the contractor 
have an option as to whether the Defense Plant Corpora¬ 
tion business would be included in his renegotiable busi¬ 
ness? A. No. Our interpretation of our obligation un¬ 
der the statute was that we had to include it. 

Q. And what was the policy of the Department, so far 
as contracts were concerned and receipts and accruals 
thereunder, between the date April 28, 1942, and July 1, 
1943? A. Well, it came under renegotiation at that time, 
and then we considered that it was our obligation, that is, 
the obligation of the renegotiating agencies, to go back and 
pick up that segment of the business that had been ex¬ 
cluded from the prior renegotiation, and in cases where 
consideration had been eliminated of that segment of busi- 
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ness to include consideration of it in arriving at a conclu¬ 
sion in the renegotiation procedures. 

Q. What was the policy of the War Department Price 
Adjustment Board, General, in those cases where renego¬ 
tiation had been commenced prior to July 1, 1943, and not 
completed on that date, and where there were Defense 
Plant Corporation contracts which had been excluded in 
the consideration prior to July 1, 1943? A. Well, so far 
as I recall, we always went back and included a considera¬ 
tion of that segment of the business in the renegotiation. 

Q. General, I hand you a document which has been 
marked in evidence as Petitioner’s Exhibit 2, and ask you 
to read that exhibit. A. I have read it 

Q. Based upon your examination of the file in this case. 
General, and a reading of that letter, can you tell us how 
the proposed determination of $100,000 came to be raised 
to $140,000? A. By the inclusion of consideration of the 
Defense Plant Corporation segment of the business. 

Q. Can you tell us whether or not this renegotiation was 
commenced prior to July 1, 1943? A. Yes, it was. 

Q. And can you tell us what relationship the $100,000 
figure had on the date July 1, 1943? A. Well, the $100,- 
000 was arrived at on the figures, as I explained a little 
while ago, eliminating from consideration any excessive 
profits that may have resulted from that segment of the 
business under the Defense Plant Corporation contracts. 

Q. Then what happened after July 1, 1943? A. Then, 
from this letter from Mr. Dodge to the company, it is indi¬ 
cated that the Board felt it was obligated to include the 
Defense Plant Corporation business, as Mr. Dodge states, 
“Pursuant to the renegotiation statute as amended.’’ 
Then, based upon the increased volume of then clearly re- 
negotiable business, the conclusion was that the refund 
should be raised from $100,000 to $140,000. 

Q. Was that the usual policy of the War Department 
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Price Adjustment Board, General? A. I know of no ex¬ 
ceptions to it. 

Q. Do you know whether or not it was also the policy 
of the Navy Department Price Adjustment Board? A. 
I can’t answer with as much definiteness, but that certainly 
is my impression. 

Q. Your impression gained from what, General? A. 
From my actual experience in the handling of renegotia¬ 
tion, and very frequently conferences with the Navy De¬ 
partment representatives. 

Q. So far as you know, the Maritime Commission had 
no Defense Plant Corporation or other RFC subsidiary 
purchases, did it? A. That I don’t know. 

Q. Well, do you know whether or not the policy which 
you have just outlined, which in effect was that on July 
1,1943, the War Department Price Adjustment Board and 
the Navy Department Price Adjustment Board in pending 
cases went back and checked up DPC contracts wherever 
they existed, also was the policy of the Maritime Commis¬ 
sion Price Adjustment Board? A. Yes, I do know that 
it was the policy of all renegotiating agencies, because they 
were complaining very bitterly, all of them, about the add¬ 
ed burden that was placed upon their personnel. 

Q. After July 1, 1943, was the policy of all renegotia¬ 
tion boards to treat Defense Plant Corporation contracts 
as if the Defense Plant Corporation and the other subsidi¬ 
aries of RFC had been named in the original Act? A. 
Oh, definitely. 

Q. On April 28, 1942? A. Yes, that is definitely so. 

Mr. Winn: I have no further questions. 

Mr. Aiken: I think that is all. 

The Court: General, I just want to ask you one or two 
questions. 

The Witness: Yes. 
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The Court: More with an idea, probably, of putting in 
just another way what you have already said. As I un¬ 
derstand it, this particular company—as I gather from 
that document that was handed to you—did not consent to 
the inclusion in the renegotiation of its Defense Plant busi¬ 
ness. Would you gather that from that document? 

The Witness: From that document I gather that it not 
only objected to the inclusion of the Defense Plant busi¬ 
ness, but also of all subcontracts, maintaining that the only 
contracts subject to renegotiation were its prime contracts 
with those departments named in the initial statute. 

The Court: But that would include the Defense Plant 
business? 

The Witness: That is right. 

The Court: Now, as I understand it, from that you also 
came to the conclusion that an offer to close out the re¬ 
negotiation for $100,000 was made to that company, this 
petitioner? 

The Witness: Yes, based upon the specific exclusion of 
the DPC business. 

The Court: Well, that is what I am coming to. Now, 
under the practice in your office, and from what you have 
seen of this record and taking the hypothetical situation 
that this company had accepted that $100,000 figure and 
had agreed to that as it would set up in this document, 
what would have been the effect under the general pro¬ 
cedure in your office, and from what you understand from 
these documents, upon the DPC part of the business? 

The Witness: It would have left it still subject to sub¬ 
sequent renegotiation. 

The Court: Would your office have felt that the case 
was completely closed, and that there was nothing more 
for them to do as to the DPC business ? 

The Witness: Oh, no, no. It felt always that that was 
a segment of the business that later by some agency or by 
the Department itself would be subject to scrutiny. 
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The Court: And that would have been so in this case, 
even though they had accepted that $100,000 offer, instead 
of rejecting it? 

The Witness: That is right As a matter of fact, it was 
so handled in instances. 

The Court: Those are the things that I had in mind. I 
have no further questions, but of course, if either counsel 
has anything, go ahead. 

Recross Examination 

By Mr. Aiken: 

Q. As I understand it, General Hirsch, you didn’t con¬ 
template taking two bites at this apple, so to speak, unless 
there was further legislation or something that changed 
your attitude so that you would go back and pick up the 
DPC business. A. It was left in status. I know that 
some of those on the Board very definitely thought that 
they would take a later look, but that this should not 
stymie their current operations. I must say that that was 
personally my approach to the whole problem. 

Q. Actually, the second bite was never taken until the 
statute was passed? A. That is right. 

Q. In July, 1943. A. Because that was one of the 
things that we thought might happen, which then clarified 
the problem that was then disturbing a good many people 
in the departments. 

Q. And actually at that time, the second bite was not 
taken by the War Department, but by the RFC Price Ad¬ 
justment Board, isn’t that right? A. Well, in most in¬ 
stances, that is true. In a few instances, it is not true. * 
In other words, the method of assignment was by virtue 
of prime interest, ordinarily. Otherwise—well, in some 
instances it was by virtue of various other reasons, but 
there was the opportunity of assigning to a department the 
renegotiation of a particular company, irrespective of 
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whose contracts, that is, among the departments, might be 
embodied in the renegotiation. 

Q. Well, I am afraid you misunderstood me, or I didn’t 
make my question plain enough. I am not talking about 
the original assignment of the case. I am referring only 
to those instances in which a contractor was renegotiated 
by the War Department and DPC business was not in¬ 
cluded, and then after the Act of July 1, 1943, was passed, 
somebody went back and renegotiated him a second time 
for 1942 on his DPC business alone. Now, in those in¬ 
stances, it was the RFC Price Adjustment Board that con¬ 
ducted the second 1942 renegotiation, was it not? A. I 
am not sure that that was universally so. It is my impres¬ 
sion that there were a few cases where there was no re¬ 
assignment—of course, that is what was required—to the 
RFC. In almost all of the cases, though, I think what you 
say is correct. 

Mr. Aiken: If there is no objection, I would like to 
offer the minutes of the Detroit meeting in evidence, in 
connection with General Hirsch’s testimony. 

The Witness: Well, may I go through those, because 
they are marked “Restricted”. Frequently there are ref¬ 
erences to competing concerns and information from in¬ 
come tax reports and other such data. 

The Court: I would like to hear from Mr. Wilheim or 
Mr. Winn as to what their position is. 

Mr. Winn: The respondents have consistently taken the 
position, may it please the Court, that what went on in the 
War Department is not material to a de novo proceeding 
before the Tax Court. We have already had testimony 
from General Hirsch to the effect that preliminary discus¬ 
sions with the field offices of the War Department Price 
Adjustment Board excluded from consideration the De¬ 
fense Plant Contract business which the petitioner had— 

The Court: Well, I don’t want to cut you off, but I found 
out what I want to know. You object to it? 
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Mr. Winn: Yes, sir. 

The Court: I think, under the circumstances, I must 
sustain the objection because while in this case it is a very 
few pages, it seems to me if we create the precedent of 
what went on in the full renegotiation from beginning to 
end in any renegotiation case, as necessarily part of the 
record here, the records would begin to grow, and grow, 
and sooner or later it would mean going back and starting 
all over again to try the case from the beginning of the re¬ 
negotiation proceeding in the administrative side. As 
long as the Government does object, I am going to sus¬ 
tain it. 

Mr. Aiken: The only thing I would like to call your 
attention to, Your Honor, is that I did not originate the 
testimony as to what went on in the War Department. 

The Court: No, but you originated the production of 
those documents. As a matter of fact, I didn’t understand 
that General Hirrch was produced for the purpose of tes¬ 
tifying as to what happened in this case, but only what 
happened as a general matter, in the general run of cases. 
I think that is a very different thing. But even as to that, 
I believe you have reserved an objection? 

Mr. Aiken: Yes. 

The Court: Anything further? 

Mr. Aiken: I have nothing further of this witness. 

Mr. Winn: May the General be excused? 

The Court: Yes. 

(Witness excused.) 

Mr. Aik en: Although I am aware that Your Honor can 
take judicial notice of these regulations, I think there are 
two that I should like to call your attention to particu¬ 
larly, and I would like to furnish copies of them as an 
exhibit in the case. Now, we wound up with so many stip¬ 
ulations that we just haven’t had time to get the copies 
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prepared, and I would like to furnish them in the same 
manner that the Government is going to furnish additional 
copies on stipulation of facts No. 3. The first one I wish 
to— 

The Court: May I interrupt you and ask you this: There 
seems to be a lot of loose ends, some of which may or may 
not be ready at this time. 


Respondent's Exhibit H. 

June 24, 1943 

Honorable Elbert Thomas 
United States Senate 
Washington, D. C. 

Dear Senator Thomas: 

This is in reference to our recent discussion of the pro¬ 
posed extension to certain subsidiary corporations of the 
Reconstruction Finance Corporation of the present stat¬ 
ute providing for the renegotiation of war contracts. 

As you are no doubt aware, the House Naval Affairs 
Investigating Committee is now engaged in conducting 
hearings covering every phase of the operation of the 
above mentioned statute. One of the primary purposes of 
this hearing is to determine in what respects the law 
should be amended or modified. In response to a request 
from the General Counsel of this Committee, the Secre¬ 
tary of Commerce approved the extension of the statute 
to certain subsidiaries of the Reconstruction Finance Cor¬ 
poration in a letter under date of June 9, 1943, a copy of 
which is attached. It occurred to me that the Appropria¬ 
tions Committee might desire to await the outcome of these 
hearings before considering any amendment of the renego¬ 
tiation statute. 

However, in the event the Senate Appropriations Com¬ 
mittee at this time decides to extend the operation of the 
statute to Reconstruction Finance Corporation subsidi- 
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aries, the following amendments to H. R. 2996, as referred 
to the Senate Committee on Appropriations, are presented 
for your consideration: 

On page 3, line 12, after the colon, strike the remain¬ 
der of the paragraph and insert in lien thereof the 
following: 

“Provided farther, that clauses (1) and (2) of sub¬ 
section (a) of section 403 of the Sixth Supplemental 
National Defense Appropriation Act, as amended 
(Public 528—77th Congress, 2d Session) are amended 
to read as follows: 

‘Sec. 403(a). For the purpose of this section— 

• 1. The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Depart¬ 
ment, the Maritime Commission, Defense Plant Cor¬ 
poration, Metals Reserve Company, Defense Supplies 
Corporation, and Rubber Reserve Company, respec¬ 
tively. 

2. In the case of the Maritime Commission, the 
term ‘Secretary’ means the Chairman of such Com¬ 
mission, and in the case of Defense Plant Corpora¬ 
tion, Metals Reserve Company, Defense Supplies 
Corporation, and Rubber Reserve Company the term 
‘Secretary’ means the board of directors of the ap¬ 
propriate corporation.’ ” 

It is, of course, a matter for Congress to determine to 
what extent, if at all, the statute is to apply to uncompleted 
contracts of subsidiaries of the Reconstruction Finance 

i 

Corporation. If the Congress selects the date, April 28, 
1942, as contained in the present statute, the following 
amendment which would immediately follow the above pro¬ 
posed amendment to H. R. 2996, is presented for your con¬ 
sideration : 
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“Sec. 403 of the Sixth Supplemental National Defense 
Appropriation Act, as amended, is further amended 
by adding at the end thereof the following subsection: 

‘Subsection (k). All the provisions of this section 
shall be construed to apply to Defense Plant Corpora¬ 
tion, Metals Reserve Company, Defense Supplies Cor¬ 
poration, and Rubber Reserve Company’ ” 

Should the Congress, however, determine that the re¬ 
negotiation statute should apply to contracts of RFC sub¬ 
sidiaries uncompleted as of a different date than that now 
contained in the statute, the following amendment is pre¬ 
sented for your consideration: 

“Sec. 403 of the Sixth Supplemental National De¬ 
fense Appropriation Act, as amended, is further 
amended by striking clause (i) of paragraph 6 of sub¬ 
section (c) and inserting in lieu thereof the follow¬ 
ing: 

‘ (i). Except in the instance of Defense Plant Corpo¬ 
ration, Metals Reserve Company, Defense Supplies 
Corporation, and Rubber Reserve Company, final pay¬ 
ment pursuant to such contract or subcontract was 
made prior to April 28, 1942, and, in the instance of 
Defense Plant Corporation, Metals Reserve Company, 
Defense Supplies Corporation and Rubber Reserve 
Company, final payment pursuant to such contract or 
subcontract was made prior to-’ 

For your convenience I am attaching the above alterna¬ 
tive amendments in the form in which you might wish to 
present them. 

With best regards, 

Sincerely, 

John D. Goodloe 

General Counsel 
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Petitionee’s Exhibit 2. 

Was Department 
Price Adjustment Board 

WASHINGTON 

SPRAR 28 October 1943 

National Electric Welding Machines Company 
1846-60 North Trumbull Street 
Bay City, Michigan 

Attention: Mr. E. C. Smith, President 
Gentlemen: 

With further reference to the meeting held on 25 Aug¬ 
ust 1943 between a Staff Panel of the War Department 
Price Adjustment Board and Mr. E. C. Smith, President 
of your Company, and Mr. S. A. Lambert, Counsel acting 
for you, it is understood that your Company failed to 
agree to the proposed refund of $100,000 discussed at that 
meeting with reference to profits realized on your renego¬ 
tiate business for the fiscal year ending 31 October 1942, 
exclusive of profits on your Defense Plant Corporation 
business in such fiscal year. 

The inclusion of the Defense Plant Corporation busi¬ 
ness, pursuant to the Renegotiation Statute, as amended, 
raises the volume of your renegotiate business from ap¬ 
proximately $937,000 to approximately $1,297,000 and 
ratably increases the proposed refund to $140,000. As a 
result of the information furnished by you in connection 
with the hearings in this proceeding and our discussion 
thereof with you, this office proposes to submit to the 
Under Secretary of War a report of the failure to reach 
an agreement with you and a recommendation that $140,- 
000 be unilaterally determined to be the amount of your ex¬ 
cessive profits realized on renegotiate business for the 
fiscal year ending 31 October 1942. 
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If no agreement is reached with yon on or before 8 No¬ 
vember 1943 for refund of such excessive profits for your 
fiscal year ending 31 October 1942, the matter will be re¬ 
ferred to the Under Secretary of War for unilateral deter¬ 
mination of the amount of such profits without further 
notice to you. 

Joseph M. Dodge 
Joseph M. Dodge 

Chairman 


Petitioner’s Exhibit I. 

Substitute for the Provision on Page 3 of H.R. 2996 
and lines 12 to 22 inclusive:— 

On page 3, line 12, after the colon, strike the remainder 
of the paragraph and insert in lieu thereof the following: 

“Provided further, that clauses (1) and (2) of 
subsection (a) of section 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, 1942, 
as amended, are amended to read as follows: 

‘Sec. 403(a). For purposes of this section— 

1. The term ‘ Department * means the War De¬ 
partment, the Navy Department, the Treasury De¬ 
partment, the Maritime Commission, Defense Plant 
Corporation, Metals Reserve Company, Defense 
Supplies Corporation, and Rubber Reserve Com¬ 
pany, respectively. 

2. In the case of the Maritime Commission, the 
term ‘ Secretary’ means the Chairman of such Com¬ 
mission, and in the case of Defense Plant Corpora¬ 
tion, Metals Reserve Company, Defense Supplies 
Corporation, and Rubber Reserve Company the 
term ‘Secretary’ means the board of directors of 
the appropriate corporation.’ 
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Provided further, that— 

“Sec. 403 of the Sixth Supplemental National De¬ 
fense Appropriation Act, as amended, is further 
amended by adding at the end thereof the follow¬ 
ing subsection: 

*• (k). All the provisions of this section shall be con¬ 
strued to apply to Defense Plant Corporation, Met¬ 
als Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company. ’ ” 

By Thomas 

(Okla.) 

^^ / 

Exhibit J. 

Charter op Defense Plant Corporation 

In order to aid the Government of the United States in 
its National Defense Program, Reconstruction Finance 
Corporation, for the purpose of creating a corporation 
with the powers hereinafter stated, pursuant to the au¬ 
thority contained in Section 5d of the Reconstruction Fi¬ 
nance Corporation Act, as amended, the creation of such 
corporation having been requested by the Federal Loan 
Administrator with the approval of the President, de¬ 
clares that: 

First, The name of the Corporation shall be “Defense 
Plant Corporation ’ \ 

Second, The location of the principal office of the Cor¬ 
poration shall be in the City of Washington, District of 
Columbia. 

Third, The objects, purposes and powers of the Corpo¬ 
ration shall be: 

(a) To purchase, lease or otherwise acquire real es¬ 
tate and interests in real estate, to purchase, lease 
or otherwise acquire and to build and expand plants 
and facilities, and to purchase, lease, produce or 
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otherwise acquire and to repair, re-build and alter 
equipment, supplies and machinery, for the manu¬ 
facture of arms, ammunition and implements of 
war; | 

(b) To use, lease, license, or otherwise arrange for 

the use of such real estate, plants, facilities, equip¬ 
ment, supplies and machinery, for the manufacture 
of arms, ammunition and implements of war and 
the production of equipment, supplies and machin¬ 
ery usable in such manufacture; and j 

(c) If the President of the United States finds that it j 
is necessary for the Corporation to engage in the | 
manufacture of arms, ammunition and implements 

of war, to engage in such manufacture itself. 

i 

The Corporation shall have power to do all things inci¬ 
dental to the foregoing and necessary or appropriate in 
connection therewith, including, but without limitation, the j 
power to borrow and hypothecate, to adopt and use a cor¬ 
porate seal, to make contracts, to acquire, hold and dis- j 
pose of real and personal property necessary and inciden- j 
tal to the conduct of its business, and to sue and be sued in 

i 

any court of competent jurisdiction. The Corporation, in- 1 
eluding its franchise, its capital, reserves, surplus, income j 
and assets shall be exempt from all taxation now or here- | 
after imposed by the United States, or any Territory, de- j 
pendency, or possession thereof, or by any State, county, j 
municipality, or local taxing authority, except that any | 
real property of the Corporation shall be subject to State, 
Territorial, county, municipal or local taxation to the | 
same extent according to its value as other real property 
is taxed; the Corporation shall be entitled to the free use 
of the United States mails; and in addition to or in limita- j 
tion of the privileges and immunities belonging to it as an j 
instrumentality of the United States Government, the Cor¬ 
poration shall in all other respects be possessed of such 
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privileges and immunities as are conferred upon Recon¬ 
struction Finance Corporation under the Reconstruction 
Finance Corporation Act, as amended. 

Fourth, The total authorized capital stock of the Cor¬ 
poration shall be Five Million Dollars ($5,000,000), of 
which One Million Dollars ($1,000,000) shall be paid in im¬ 
mediately and the balance as called. Such stock shall be 
of one class and shall be issued for cash only. Reconstruc¬ 
tion Finance Corporation shall subscribe for all of the cap¬ 
ital stock of the Corporation and such stock shall not be 
transferable. 

Fifth, The Corporation shall have existence until dis¬ 
solved by Reconstruction Finance Corporation. 

Sixth, The stockholders shall not be liable for the debts, 
contracts or engagements of the Corporation except to the 
extent of unpaid stock subscriptions. 

Seventh, The Corporation shall be managed by its 
Board of Directors, officers and agents pursuant to this 
Charter and the provisions of the By-laws of the Corpora¬ 
tion as prescribed by Reconstruction Finance Corpora¬ 
tion. 

Eighth, This Charter and the By-laws may be amended 
at any time by Reconstruction Finance Corporation. 

In Witness Wheeeof, Reconstruction Finance Corpora¬ 
tion has caused this Charter to be signed by its executive 
officer, Chairman of its Board of Directors, attested by its 
Secretary, and has caused its seal to be hereunto affixed 
this 22nd day of August, 1940. 

Reconstruction Finance Corporation 

By Emil Schram 

Chairman 

Attest: 

E R Cooksey 

Secretary 
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Amendment to the Chabteb op Defense Plant 

Corporation j 

i 

Reconstruction Finance Corporation hereby certifies 
that, pursuant to paragraph Eighth of the Charter of 
Defense Plant Corporation and upon the request of the j 
Federal Loan Administrator with the approval of the j 
President of the United States, the Charter of Defense 
Plant Corporation was on February 15, 1941, amended by i 
changing paragraph Third of said Charter to read as 

follows: i 

| 

“ Third, the objects, purposes and powers of the Cor¬ 
poration shall be: 

(a) To buy, sell, acquire, store, carry, import, export, j 
produce, process, manufacture and market strategic j 
and critical materials as defined by the President of 
the United States; and to purchase, lease, construct 
or otherwise acquire, and to use, or arrange for the j 
use by others of, such land, buildings, plants, ma¬ 
chinery, equipment, and facilities as may be neces- | 
sary or appropriate in connection therewith; 

(b) To purchase, lease or otherwise acquire real es¬ 
tate and interests in real estate, to purchase, lease j 
or otherwise acquire and to build and expand plants 
and facilities, and to purchase, lease, produce or 
otherwise acquire and to repair, rebuild and alter j 
equipment, supplies and machinery, for the manu- j 
facture of arms, ammunition and implements of 
war; 

(c) To use, lease, license, or otherwise arrange for i 
the use by others of such real estate, plants, facili¬ 
ties, equipment, supplies and machinery, for the, 
manufacture of arms, ammunition and implements 
of war and the production of equipment, supplies 
and machinery usable in such manufacture; and 

i 

i 

i 
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(d) If the President of the United States finds that 
it is necessary for the Corporation to engage in the 
manufacture of arms, ammunition and implements 
of war, to engage in such manufacture itself. 


The Corporation shall have power to do all things in¬ 
cidental to the foregoing and necessary or appropri¬ 
ate in^gonnection therewith, including, but without 
limitation, the power to borrow and hypothecate, to 
adopt and use a corporate seal, to make contracts, to 
acquire, hold and dispose of real and personal prop¬ 
erty necessary and incidental to the conduct of its 
business, and to sue and be sued in any court of com¬ 
petent jurisdiction. The Corporation, including its 
franchise, its capital, reserves, surplus, income and 
assets shall be exempt from all taxation now or here¬ 
after imposed by the United States, or any Territory, 
dependency, or possession thereof, or by any State, 
county, municipality, or local taxing authority, except 
that any real property of the Corporation shall be 
subject to State, Territorial, county, municipal or lo¬ 
cal taxation to the same extent according to its value 
as other real property is taxed; the Corporation shall 
be entitled to the free use of the United States mails; 
and in addition to or in limitation of the privileges and 
immunities belonging to it as an instrumentality of 
the United States Government, the Corporation shall 
in all other respects be possessed of such privileges 
and immunities as are conferred upon Reconstruction 
Finance Corporation under the Reconstruction Fi¬ 
nance Corporation Act, as amended.’* 

Reconstruction Finance Corporation 

By Emil Schram 

Chairman 


Attest: 

E R Cooksey 

Secretary 
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Amendment to the Charter of Defense Plant 

Corporation 

Beconstruction Finance Corporation hereby certifies 
that, pursuant to paragraph Eighth of the Charter of 
Defense Plant Corporation and upon the request of the 
Federal Loan Administrator with the approval of the 
President of the United States, the Charter pf Defense 
Plant Corporation dated August 22,1940, as amended Feb¬ 
ruary 15, 1941, was on December 9, 1941, further amended 
by changing paragraph Third of said Charter to read as 
follows: 

“Third, the objects, purposes and powers of the Cor¬ 
poration shall be: 

(a) To produce, acquire, carry, sell, or otherwise deal 
in strategic and critical materials as defined by the 
President; 

(b) To purchase and lease land, purchase, lease, build, 
and expand plants, and purchase and produce 
equipment, facilities, machinery, materials, and 
supplies for the manufacture of strategic and criti¬ 
cal materials, arms, ammunition, and implements 
of war, any other articles, equipment, facilities and 
supplies necessary to the national defense, and such 
other articles, equipment, supplies, and materials 
as may be required in the manufacture or use of any 
of the foregoing or otherwise necessary in connec¬ 
tion therewith; 

(c) To lease, sell, or otherwise dispose of such land, 
plants, facilities, and machinery to others to engage 
in such manufacture; 

(d) To engage in such manufacture itself, if the Pres¬ 
ident finds that it is necessary for a Government 
agency to engage in such manufacture; 


i 

i 


i 

i 
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(e) To produce, lease, purchase, or otherwise acquire 
railroad equipment (including rolling stock), and 
commercial aircraft, and parts, equipment, facili¬ 
ties and supplies necessary in connection with such 
railroad equipment and aircraft, and to lease, sell, 
or otherwise dispose of the same; 

(f) To purchase, lease, build, expand, or otherwise 
acquire facilities for the training of aviators and to 
operate or lease, sell, or otherwise dispose of such 
facilities to others to engage in such training; and 

(g) To take such other action as the President and 
the Federal Loan Administrator may deem neces¬ 
sary to expedite the national defense program. 

The Corporation shall have power to do all things in¬ 
cidental to the foregoing and necessary or appropri¬ 
ate in connection therewith, including, but without 
limitation, the power to borrow and hypothecate, to 
adopt and use a corporate seal, to make contracts, to 
acquire, hold and dispose of real and personal prop¬ 
erty necessary and incidental to the conduct of its 
business, and to sue and be sued in any court of com¬ 
petent jurisdiction. The Corporation, including its 
franchise, its capital, reserves, surplus, income and 
assets, shall be exempt from all taxation now or here¬ 
after imposed by the United States, or any Territory, 
dependency, or possession thereof, or by any State, 
county, municipality or local taxing authority, except 
that any real property of the Corporation shall be sub¬ 
ject to State, Territorial, county, municipal or local 
taxation to the same extent according to its value as 
other real property is taxed. The exemptions pro¬ 
vided for in the preceding sentence with respect to 
taxation shall for all purposes be deemed to include 
sales, use, storage and purchase taxes and shall also 
be construed to be applicable to personal property 
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owned by the Corporation, but such exemptions shall 
not be construed to be applicable in any State to any 
buildings which are considered by the laws of such 
State to be personal property for taxation purposes. 
The Corporation shall be entitled to the privileges and 
immunities belonging to it as an instrumentality of 
the United States Government (including, but with¬ 
out limitation, the free use of the United States mails) 
and shall in all respects be possessed of such privileges 
and immunities as are conferred upon it or Recon¬ 
struction Finance Corporation under the Reconstruc¬ 
tion Finance Corporation Act, as now or hereafter 
amended.’ ’ 


Reconstruction Finance Corporation 
By Charles B Henderson 

Chairman 


Attest: 

A H Johns 

Acting Secretary 


Exhibit EL 

War Department 
Office of the Under Secretary 

WASHINGTON, D.C. 

December 2, 1941 

Defense Plant Corporation 

Lafayette Building 

811 Vermont Avenue, N. W. 

Washington, D. C. 

Gentlemen: 

1. It is the opinion of the War Department that in the 
present emergency, 
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(a) the substantial expansion of the existing capacity 
for the manufacture of tanks required by the Gov¬ 
ernment for its National Defense Program is essen¬ 
tial; and 

(b) the establishment of an additional plant at or 
near Flint, Michigan, for operation by General Mo¬ 
tors Corporation (hereinafter called “General Mo¬ 
tors”) and the acquisition of machinery and equip¬ 
ment for use therein and in General Motors’ exist¬ 
ing plants are required to enable General Motors 
to expedite the manufacture and delivery of such 
products to the Government and/or to prime con¬ 
tractors with the Government. 

2. We understand that Defense Plant Corporation is 
prepared to acquire and make available to General Motors 
the required plant site, plant, machinery and equipment 
and that the cost thereof will not exceed Twenty-Five 
Million Seven Hundred Eighty-Two Thousand Two Hun¬ 
dred Forty-Four Dollars ($25,782,244). 

3. In consideration of the execution by Defense Plant 
'Corporation with General Motors of an agreement in the 
form hereto annexed, covering the acquisition of the plant 
site, plant, machinery and equipment and the lease of the 
same to General Motors, this Department will reimburse 
Defense Plant Corporation for all amounts expended by 
it (including direct expenses of Defense Plant Corpora¬ 
tion, but without overhead) in accordance with said agree¬ 
ment, as follows: 

(a) for expenditures made by Defense Plant Corpora¬ 
tion under said agreement for machinery and equip¬ 
ment Five Million Four Hundred Sixteen Thousand 
Nine Hundred Dollars ($5,416,900) with interest at 
the rate of one and one-half per cent (1%%) on the 
first $5,416,900 of the expenditures made by De- 
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fense Plant Corporation under said agreement for 
machinery and equipment from the date or dates of 
the making thereof to the date of such reimburse¬ 
ment, which shall be not later than June 1, 1943, 
but in no event for an amount in excess of the ex¬ 
penditures in fact made by Defense Plant Corpora¬ 
tion under said agreement for machinery and equip¬ 
ment by June 1, 1943, with interest as above pro¬ 
vided; 

(b) in the event that Congress shall hereafter au¬ 
thorize such reimbursement by making appropria¬ 
tions therefor, for the unrepaid balance of the total 
expenditures made by Defense Plant Corporation, 
with similar interest not later than June 1, 1948, 
(appropriate adjustments of interest to be made at 
the rate of one and one-half per cent ( 1 ^ 2 %) with 
respect to any rental or purchase price received 
from General Motors, or from any other lessee or 
purchaser). 

4. The foregoing commitments are made upon the un¬ 
derstanding that 

(a) if and when Defense Plant Corporation shall 
have been reimbursed in full for all amounts ex¬ 
pended by it in accordance with said agreement, 
with interest as above provided, it will upon the 
request of this Department, transfer title to the 
plant site, plant, machinery and equipment to the 
United States Government or in accordance with 
the directions of this Department, any such transfer 
to be made subject to such rights of General Motors 
as may then exist under said agreement between 
General Motors and Defense Plant Corporation with 
reference to the extension of the lease or the pur- 
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chase of the plant site, plant, machinery and equip¬ 
ment; and that 

(b) except for the lease to General Motors embodied 
in the agreement hereto annexed and except as 
therein required, Defense Plant Corporation will 
not sell or lease, or otherwise dispose of or trans¬ 
fer the plant site, plant, machinery and equipment, 
or any part thereof, without the approval of this 
Department; and that 

(c) the rental received by Defense Plant Corporation 
from General Motors under said agreement shall 
be applied first on this Department’s obligation 
under paragraph 3 (b) hereof; and in the event that 
General Motors shall, in accordance with said agree¬ 
ment by exercise of the option therein contained, or 
otherwise, purchase any or all of the property cov¬ 
ered by said agreement, or in the event of any other 
sale or lease to General Motors or others, of any, 
or all, of such property, Defense Plant Corporation 
shall be entitled to receive the proceeds thereof un¬ 
til it shall have been reimbursed in full for all 
amounts expended by it in accordance with said 
agreement, with interest as above provided, and 
this Department shall be entitled to receive a credit, 
first on this Department’s obligation under para¬ 
graph 3 (b) hereof and then on this Department’s 
obligation under paragraph 3 (a) hereof, of the 
amount of any proceeds of such sale or lease; and to 
the extent, whether in whole or in part, that such 
proceeds and/or rental received from General Mo¬ 
tors or others, exceed the amount, if any, necessary 
to reimburse Defense Plant Corporation in full, 
with interest, for all amounts expended by it in ac¬ 
cordance with said agreement, this Department shall 
be entitled to receive such proceeds; and that 
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(d) to the extent that this Department shall have re¬ 
imbursed Defense Plant Corporation for amounts 
expended by it in accordance with said agreement 
with interest as above provided, this Department 
shall have a lien upon the plant site, plant, machin¬ 
ery and equipment covered by such agreement sub¬ 
ject to the provisions of said agreement and the 
right of Defense Plant Corporation to receive and 
apply proceeds as set forth in paragraph 4 (c) here¬ 
of; and that 

(e) said agreement shall not be amended nor the 
amount expended by Defense Plant Corporation for 
the cost of said plant site, plant, machinery and 
equipment be increased beyond Twenty-Five Mil¬ 
lion Seven Hundred Eighty-Two Thousand Two 
Hundred Forty-Four Dollars ($25,782,244) without I 
the written consent of this Department; and that 

(f) Defense Plant Corporation agrees to make avail¬ 

able to this Department upon its request such of its j 
books and records as relate to the construction, ac¬ 
quisition, and installation of the plant site, plant, j 
machinery and equipment covered by said agree- j 
ment and to the amounts expended by Defense Plant j 
Corporation thereunder. i 

| 

5. This letter is signed in triplicate in behalf of the j 
War Department. If the arrangement set forth therein is i 
satisfactory to Defense Plant Corporation its acceptance 
thereof should be noted on each of the three copies exe- j 
cuted by this Department and two executed copies should j 
be returned, with a copy of the applicable votes of the 
Board of Directors of the Corporation, in order that the j 
records of this Department and of the General Accounting 
Office may be completed. 
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Approval recommended. 

C M Wesson 
C. M. Wesson 

Major General, Chief of Ordnance 
Accepted: Dec 4 1941 
I Defense Plant Corporation 
By John W Snyder 

Executive Vice President 

C T Harris Jr 

C. T. Harris, Jr., Major General 
Assistant to the Chief of Ordnance 
Contracting Officer 
Approved: December 2, 1941 
By direction of the Secretary of War 
Robert P Patterson 
Robert P. Patterson 
Under Secretary of War 


Restricted 

War Department 
Office of the Under Secretary 

WASHINGTON, D.C. 

January 16, 1942 

Defense Plant Corporation, 

Lafayette Building, 

811 Vermont Avenue, N. W., 

Washington, D. C. 

Gentlemen: 

1. Supplementing this Department’s letter of Decem¬ 
ber 2, 1941, to you with respect to the establishment of an 
additional plant at or near Flint, Michigan, for operation 
by General Motors Corporation (Fisher Body Division) 
(hereinafter called “General Motors”) and the acquisi¬ 
tion of machinery and equipment for use therein and in 
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General Motors existing plant, it is the opinion of this 
Department that, in the present emergency, the acquisi¬ 
tion of special tools is required to enable General Motors 
to expedite further the manufacture of tanks required by 
the Government and is necessary in the interests of Na¬ 
tional Defense. 

2. We understand that Defense Plant Corporation has 
agreed to employ the necessary additional funds for the 
acquisition of said special tools and that the amount to be 
expended by Defense Plant Corporation under its existing 
Lease Agreement with General Motors Corporation 
(Fisher Body Division), Lease No. 3, will not be increased 
by more than Seven Million Two Hundred Fifty Thousand 
Dollars ($7,250,000.). 

3. In consideration of the execution by Defense Plant 
Corporation with General Motors of an Agreement 
amending its Agreement of Lease with General Motors 
Corporation (Fisher Body Division) dated November 17, 
1941, in the form hereto annexed, this Department agrees 
to amend, and does hereby amend, its aforesaid letter 
agreement with you dated December 2, 1941 by substitut¬ 
ing the figure $33,032,244 for the figure $25,782,244 in par¬ 
agraphs 2 and 4 (e) of said letter agreement and by sub¬ 
stituting the figure $8,969,400 for the figure $5,416,900 in 
both instances in paragraph 3 (a) of said letter agree¬ 
ment. 

4. This letter is signed in triplicate in behalf of the 
War Department. If the arrangement set forth herein is 
satisfactory to Defense Plant Corporation its acceptance 
hereof should be noted on each of the three copies exe¬ 
cuted by this Department and two executed copies should 
be returned, with a copy of the applicable votes of the 
Board of Directors of the Corporation, in order that the 
records of this Department and of the General Accounting 
Office may be completed. 
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Approval recommended: 

C M Wesson 
0. M. Wesson 

Major General, Chief of Ordnance 
Accepted: Jan 16 1942 
Defense Plant Corporation 
By John W Snyder 

Executive Vice President 
(Official Title) 

C T Harris Jr 

C. T. Harris, Jr., Brigadier General, 
Assistant to the Chief of Ordnance, 
Contracting Officer. 

Approved: January 16, 1942 
By direction of the Secretary of War. 
Robert P Patterson 
Robert P. Patterson 
Under Secretary of War 


Restricted 

War Department 
Office of the Under Secretary 

WASHINGTON, D. C. 

March 21, 1942 

Defense Plant Corporation, 

Lafayette Building, 

811 Vermont Avenue, N.W., 

Washington, D. C. 

Gentlemen: 

1. We wish to supplement this Department’s letters of 
December 2, 1941 and January 16, 1942 addressed to you 
with respect to the establishment of an additional plant at 
or near Flint, Michigan for operation by General Motors 
Corporation (Fisher Body Division) (hereinafter called 
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“General Motors”) and the acquisition of machinery and 
equipment for use therein and in General Motors’ exist¬ 
ing plant. 

2. We understand that Defense Plant Corporation has 
agreed to make available to General Motors additional 
funds for the acquisition of additional machinery and 
equipment and that the amount to be expended by Defense 
Plant Corporation under its existing Lease Agreement 
with General Motors, Lease No. 3, will not be increased by 
more than $4,875,000. 

3. In consideration of the execution by Defense Plant 

Corporation with General Motors of an Amendatory 
Agreement amending the existing Agreement of Lease, in 
the form hereto annexed, increasing the total over-all 
amount of said Lease Agreement by $4,875,000, this De¬ 
partment agrees to amend and does hereby amend its j 
aforesaid letter agreement to you, dated December 2, 1941, 
by substituting the figure $37,907,244 for the figure $33,- 
032,244 in paragraphs 2 and 4 (e) of said letter agreement 
and by substituting the figure $10,154,400 for the figure 
$8,969,400 in both instances in paragraph 3 (a) of said j 
letter agreement. I 

4. This letter is signed in triplicate in behalf of the 
War Department. If the arrangement set forth herein is ! 
satisfactory to Defense Plant Corporation its acceptance 
hereof should be noted on each of the three‘copies exe¬ 
cuted by this Department and two executed copies should | 
be returned, with a copy of the applicable votes of the 
Board of Directors of the Corporation, in order that the j 
records of this Department and of the General Accounting I 
Office may be completed. 

Approval recommended. 

C M Wesson 

C. M. Wesson j 

Major General, Chief of Ordnance j 

Accepted: Mar 27 1942 | 
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Defense Plant Corporation 
By John W Snyder 

Executive Vice President 
(Official Title) 

C T Harris Jr 

C. T. Harris, Jr., Major General 
Assistant to the Chief of Ordnance 
Contracting Officer 
Approved: March 21, 1942 
By direction of the Secretary of War 
Robert P Patterson 
Robert P. Patterson 

Under Secretary of War 


Exhibit L. 

General Motors (Fisher) 
Lease No. 3 
Plancor #317 
Agreement of Lease 

General Motors Corporation (Fisher Body Division) 

This Agreement made and entered into this 17th day of 
November, 1941, by and between Defense Plant Corpora¬ 
tion (hereinafter referred to as “Defense Corporation), 
a corporation created by Reconstruction Finance Corpora¬ 
tion pursuant to Section 5d of the Reconstruction Finance 
Corporation Act, as amended, to aid the Government of 
the United States (hereinafter sometimes called the “Gov- 
erament ,, ) in its National Defense Program, and General 
Motors Corporation (hereinafter called “Lessee”), a cor¬ 
poration organized and doing business under the laws of 
the State of Delaware; 

WlTNESSETH: 

Whereas, The production of tanks for the Government 
and the expansion of capacity within the United States for 
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such production are important in the interest of the Na¬ 
tional Defense Program; and 

Whereas, The War Department has advised that the 
establishment of an additional plant for the manufacture 
and furnishing of such tanks at or near Flint, Michigan, 
and the acquisition of additional machinery and equipment 
for use in said plant and in Lessees existing plant (such 
machinery and equipment, exclusive of items commonly 
classified as expendable items, being hereinafter some¬ 
times called the “Machinery”), are in its opinion neces¬ 
sary in the interest of national defense; and 

Whereas, Lessee has acquired or proposes to acquire a 
site at or near Flint, Michigan, suitable for the location of 
such additional plant; and 

Whebeas, Lessee has entered into a contract or con¬ 
tracts with the Government, or with suppliers of the Gov¬ 
ernment in order to enable such suppliers to perform con¬ 
tracts with the Government, for the manufacture and fur¬ 
nishing of tanks; and the establishment of the additional 
plant above referred to and the acquisition of the Machin¬ 
ery to be provided hereunder are essential to enable Lessee 
to manufacture and furnish and to expedite the delivery 
of such products in accordance with said contract or con¬ 
tracts; and 

Whereas, Lessee represents that, in the price charged 
the Government or any supplier for the Government for 
the manufacture and furnishing of such products, there 
have been eliminated all charges (including amortization 
and depreciation), exclusive of the rental, maintenance, 
taxes and insurance provided for herein, for the additional 
facilities to be provided for hereunder; 

Now, therefore, In consideration of the mutual cove¬ 
nants herein contained, it is agreed by and between the 
parties hereto as follows: 

One: Lessee agrees forthwith upon the execution of 
this agreement to convey or cause to be conveyed to De¬ 
fense Corporation the plant site in fee simple, and Defense 
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Corporation agrees to purchase such site. The title to the 
site and the price thereof shall be satisfactory to Defense 
Corporation. 

Two: Lessee agrees forthwith and from time to time 
to prepare, or cause to be prepared, and to submit to De¬ 
fense Corporation and to the War Department for their 
approval such plans, designs, specifications, and schedules 
for the construction and equipment of the plant and the 
acquisition and installation of the Machinery (which shall 
indicate the estimated cost thereof, stating as to the Ma¬ 
chinery the estimated price of each item), as they may 
require; and Lessee agrees, upon approval of such plans, 
designs, specifications, and schedules by Defense Corpora¬ 
tion and the War Department, to proceed in accordance 
therewith and complete as soon as practicable the con¬ 
struction and equipment of the plant (hereinafter called 
the “Construction Program”) and the acquisition and in¬ 
stallation of the Machinery (hereinafter called the “Ac¬ 
quisition Program”). With the approval of Defense Cor¬ 
poration, Lessee shall have the right to make any altera¬ 
tion in the plans, designs, specifications, and schedules ap¬ 
proved pursuant to this paragraph Two, provided, that 
if such alteration will result in substantial delay in effect¬ 
ing, or a material alteration in the character of, the Pro¬ 
grams or will increase the aggregate cost of said Programs 
beyond the aggregate amount of such estimates, Lessee 
shall likewise obtain from the War Department its ap¬ 
proval of such alteration. 

Three : In carrying out the work to be performed by it 
under the Construction Program, Lessee may employ such 
contractors and enter into such contracts with them as it 
may deem advisable, with the written approval of a desig¬ 
nated representative of Defense Corporation. 

Four: Defense Corporation shall advance the funds 
necessary for carrying out the Construction Program, 
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from time to time as the work progresses, upon requisition 
of Lessee approved by Defense Corporation. A represen¬ 
tative of Defense Corporation authorized to approve such 
requisitions on its behalf shall be stationed at the site of 
construction during such times as Lessee may require. 

Five: Lessee shall from time to time advise Defense 
Corporation, in writing, of the items of Machinery which 
Lessee shall propose to purchase for the purpose of the 
Acquisition Program and the estimated cost thereof, and 
shall forthwith proceed to purchase the same in the name 
and on behalf of Defense Corporation; provided, however, 
that no such items shall be purchased or installed if De¬ 
fense Corporation shall object thereto within three (3) 
days of the receipt of such written advice. Defense Cor¬ 
poration shall, from time to time, furnish to Lessee such 
evidence as Lessee may request with reference to its au¬ 
thority to make such purchases on behalf of Defense Cor¬ 
poration. 

Six: Lessee shall furnish to Defense Corporation and 
to the War Department a description of each item of Ma¬ 
chinery so purchased so that it shall be capable of identifi¬ 
cation, and, to the extent practicable, each item shall be 
marked or stamped by Lessee in a way satisfactory to De¬ 
fense Corporation so as to indicate Defense Corporation’s 
ownership therein. 

Seven : All bills of the vendors for Machinery purchased 
by Lessee for the account of Defense Corporation pursu¬ 
ant to the provisions hereof shall be promptly submitted 
by Lessee to Defense Corporation accompanied by a cer¬ 
tificate of Lessee, executed by one of its officers duly desig¬ 
nated for that purpose, to the effect that the items covered 
by such bills are included in and necessary in connection 
with the Acquisition Program, that the prices thereof are 
in its opinion fair and reasonable, and that such bills are 
proper for payment. Such bills, and other costs of the 
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Acquisition Program when approved by Defense Corpora¬ 
tion, shall be promptly paid by Defense Corporation. 

Eight: In the execution of the Programs Lessee agrees 
to comply with, and give all stipulations and representa¬ 
tions required by, applicable Federal law and further 
agrees to require such compliances, representations, and 
stipulations with respect to any contract entered into by it 
with others under such Programs as may be required by 
applicable Federal law. 

Nine: No salaries of Lessee’s executive officers, no fees 
of its attorneys, no part of the expense incurred in con¬ 
ducting Lessee’s offices and no overhead expenses of any 
kind shall be included in the cost of the site or of the Pro¬ 
grams, except that direct expenses of Lessee’s officers or 
employees and fees of attorneys retained or employed by 
Lessee in connection with the Programs may be so included 
to the extent approved by Defense Corporation. 

Ten: Notwithstanding any other provision herein con¬ 
tained, the maximum amount which Defense Corporation 
shall be required to expend hereunder shall not exceed 
Twenty-five Million Seven Hundred Eighty-two Thousand 
Two Hundred Forty-four Dollars ($25,782,244.00). 

Eleven: Title to the site, buildings, and Machinery to 
be acquired hereunder shall, unless and until the same 
shall be transferred by Defense Corporation in accordance 
with the provisions hereof, be vested in Defense Corpora¬ 
tion, and such Machinery shall remain personalty notwith¬ 
standing the fact that it may be affixed or attached to 
realty. 

Twelve: Subject to termination upon the terms herein¬ 
after in this paragraph Twelve provided, Defense Corpo¬ 
ration hereby agrees to lease, and does hereby lease, the 
site, buildings, and Machinery to be acquired hereunder 
to Lessee and Lessee does hereby lease the same from De¬ 
fense Corporation for a term ending July 1, 1947, which 
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term, upon its expiration, shall be automatically extended 
subject to similar termination for an additional period 
ending July 1, 1949. Defense Corporation and Lessee 
each agrees, upon the written request of the other, to exe¬ 
cute and deliver such additional instruments of lease as 
may be necessary to carry out the provisions of this agree¬ 
ment. 

This lease or any extension thereof under this para¬ 
graph Twelve may be terminated by the parties hereto in 
the manner hereinafter set forth. At any time when sub¬ 
stantial use by Lessee of the site, buildings, and Machin¬ 
ery shall be no longer required to enable Lessee to furnish 
the Government with products required by it, or to furnish 
suppliers of the Government with products in order to 
enable such suppliers to perform contracts with the Gov¬ 
ernment, Defense Corporation may, with the written ap¬ 
proval of the War Department, give written notice to Les¬ 
see that such substantial use is no longer required and 
that Defense Corporation therefore proposes the termina¬ 
tion of the lease or extension thereof, and Lessee may give 
similar written notice to Defense Corporation and to the 
War Department stating that Lessee therefore proposes 
the termination of this lease or extension thereof. The 
lease or extension thereof shall terminate ten (10) days j 
after receipt by Lessee of the notice from Defense Corpo¬ 
ration above provided or after receipt by Defense Corpo¬ 
ration and the War Department of the notice from Lessee 
above provided, unless within that time Lessee or the 
War Department, as the case may be, shall require by no¬ 
tice in writing or by telegraph to the other and to Defense | 
Corporation, that the facts necessary to termination, as 
hereinabove provided, be submitted for determination by 
arbitrators, in which event the arbitrator to be appointed 
by the party giving the notice of arbitration sha l l be named 
in the notice, the arbitrator to be appointed by the other ] 
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party to the arbitration (Lessee or the War Department as 
the case may be) shall be named within five (5) days of 
receipt of such notice of arbitration, and an additional 
arbitrator shall, within five (5) days of the appointment 
of the second arbitrator, be selected by the two (2) arbi¬ 
trators theretofore appointed, but if one of said parties 
shall have failed to appoint an arbitrator, the sole arbitra¬ 
tor shall arbitrate the question alone. If two (2) arbi¬ 
trators shall have been appointed by the respective par¬ 
ties to the arbitration and shall have failed to select an 
additional arbitrator within the above stated time, the 
additional arbitrator shall be appointed by the Senior 
Judge of the Circuit Court of Appeals for the Sixth Cir¬ 
cuit, upon application therefor by either of said parties 
to the arbitration. The decision of a majority of the arbi¬ 
trators so appointed, or if either party shall have failed to 
appoint its arbitrator, the decision of the sole arbitrator, 
shall be final and binding upon the Lessee, the War De¬ 
partment and Defense Corporation for all purposes. The 
cost of arbitration, except the cost of the arbitrator ap¬ 
pointed by the War Department, shall be paid by Lessee. 
The arbitrators, or the sole arbitrator, as the case may be, 
shall give prompt notice in writing of the decision to the 
War Department, to Lessee and to Defense Corporation, 
and if the decision establishes that the facts necessary to 
termination exist, this lease, or extension thereof, shall 
terminate on the fifth day after the giving of notice of the 
decision. 

Thirteen : In consideration of the covenants herein con¬ 
tained and as rental for the site, buildings and Machinery 
Lessee agrees to pay to Defense Corporation one per 
cent (1%) of Lessee’s aggregate net sales during each 
year of this lease or any extension thereof of all tanks, and 
all other products manufactured or furnished by Lessee in 
whole or in part through the use of the plant and facilities 
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herein provided for; provided, however, that when the 
total amount of rental which Lessee shall be required to 
pay hereunder shall equal the amount expended by De¬ 
fense Corporation under this agreement plus interest on 
each expenditure (such expenditures to include all direct 
expenses, without overhead, incurred by Defense Corpo¬ 
ration in connection with the site, buildings, and Machin¬ 
ery or in connection with this agreement) from the date 
thereof at the rate of four per cent (4%) per annum less 
an amount equal to interest at four per cent (4%) on each 
rental payment from the date of payment thereof, Lessee 
shall not be required to pay any further rental. Such 
rental shall be paid quarterly not later than the 20th day 
after the end of each quarter during the period of this 
lease, or any extension thereof, beginning with the quar¬ 
ter ending March 31, 1943. The term “net sales’’ as here¬ 
in used shall mean gross sales less return sales, trade 
allowances and cash discounts. 

Fourteen: Defense Corporation, by notice in writing 
with the approval of the War Department noted thereon, 
may, in addition to all other rights with reference to ter¬ 
mination under paragraph Twelve hereof, cancel this 
lease, or extension thereof, in the event (a) all or substan¬ 
tially all of Lessee’s contracts with the Government or 
with suppliers of the Government in order to enable such 
suppliers to perform contracts with the Government, at 
any time outstanding, for the manufacture and furnishing 
of tanks and other products shall be terminated or can¬ 
celed prior to completion, or (b) the Government shall 
request priority with respect to the manufacture or fur¬ 
nishing of any products with the facilities to be provided 
hereunder, and Lessee shall fail or refuse to give such 
priority, or (c) a receiver or trustee is appointed for Les¬ 
see or its property, or Lessee makes an assignment for 
the benefit of creditors, or Lessee becomes insolvent, or a 
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petition is filed by or against Lessee pursuant to any of 
the provisions of the United States Bankruptcy Act, as 
amended, for the purpose of adjudicating Lessee a bank¬ 
rupt, or for the reorganization of Lessee, or for the pur¬ 
pose of effecting a composition or rearrangement with 
Lessee’s creditors, and any such petition filed against 
Lessee is not dismissed within sixty (60) days, or (d) of 
any violation of any of the terms, conditions or covenants 
of this lease or extension thereof by Lessee and the failure 
of Lessee to cure such violation within thirty (30) days 
from the giving of written notice thereof by Defense Cor¬ 
poration to Lessee. Upon the expiration, termination, or 
cancelation of this lease or extension thereof, Defense Cor¬ 
poration shall have the right to invoke any remedy per¬ 
mitted by law or in equity for the protection of its inter¬ 
ests hereunder, and Lessee hereby expressly waives all 
rights which it may have to redeem or to be served with 
any further notice of Defense Corporation’s intention to 
cancel or terminate this lease or extension thereof other 
than as herein provided. 

Fifteen: Upon the expiration or termination of this 
lease or extension thereof pursuant to paragraph Twelve 
hereof, or upon cancelation of this lease or extension there¬ 
of pursuant to clause (a) of paragraph Fourteen (unless 
such cancelation shall have been effected because of a vio¬ 
lation by Lessee of the contracts referred to in said clause 
(a)), Lessee shall have and is hereby granted, for a period 
of ninety (90) days after such termination, expiration or 
cancelation (hereinafter referred to as the “Option Pe¬ 
riod”) the right and option by written notice to Defense 
Corporation and to the War Department, to purchase all 
but not part of the site, buildings, and Machinery at the 
following prices: 

(a) If exercised within eight (8) months from the 
date of execution hereof, at the actual cost to De- 
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fense Corporation of the site, buildings and Machin¬ 
ery (including all direct expenses, without over¬ 
head, incurred by Defense Corporation in connec¬ 
tion therewith or in connection with this agreement), 
plus interest thereon at the rate of four per cent 
(4%) per annum (such interest to be calculated on 
each item of disbursement made by Defense Corpo¬ 
ration from the date thereof), less the amount of 
any rentals theretofore paid by Lessee to Defense 
Corporation pursuant to the provisions of para¬ 
graph Thirteen hereof, together with interest on 
each such rental payment from the date thereof at 
the rate of four per cent (4%) per annum; or 
(b) If exercised after eight (8) months from the date 
of execution hereof; 

(1) At a price determined as provided in subpara¬ 
graph (a) above; or 

(2) At the actual cost to Defense Corporation of 
the site, buildings, and Machinery (including all 
direct expenses, without overhead, incurred by 
Defense Corporation in connection therewith or 
in connection with this agreement), less an 
amount representing depreciation, obsolescence, 
and loss of value due to use for national defense 
purposes for each year or fractional part thereof 
at the following rates for the following classifica¬ 
tions of equipment, which classifications shall be 
determined in connection with the various items 
as the construction and acquisition of the items 
comprising the Programs proceed: 

1. Buildings, Improvements (fencing, pav¬ 

ing, spur tracks, etc.) and Building In¬ 
stallations other than mechanical 5% 

2. Installations (mechanical), Equipment, 
Machinery, Shop Fixtures, Laboratory 
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and Test Equipment, Furniture and Fix¬ 
tures, Trucks, etc. 12% 

3. Portable Durable Tools and Automotive 
Equipment 25% 

provided, however, that the minimum residual 
value on all items shall be 15% 

whichever is the higher. 

During the Option Period Lessee shall have the right to 
negotiate with Defense Corporation and the War Depart¬ 
ment for the purchase or lease of the site, buildings, and 
Machinery, or any portion thereof, and, upon the estab¬ 
lishment by the Lessee, Defense Corporation, and the War 
Department of mutually satisfactory terms and conditions, 
Defense Corporation will sell or lease, as the case may be, 
the property covered thereby to Lessee. Defense Corpo¬ 
ration further agrees, to the extent that it lawfully may, 
that it will not sell the site, buildings, and Machinery or 
any part thereof to any party or parties other than another 
branch of the Government (in which event such sale shall 
be in all respects subject to paragraph Twenty-six here¬ 
of) for a period of ninety (90) days following the expira¬ 
tion of the full Option Period unless it shall first have 
offered the same for sale to Lessee at a price equal to the 
best offer received by Defense Corporation and Lessee 
shall have failed or refused to purchase the same within 
thirty (30) days after the receipt of such offer. In the 
event of any sale to Lessee pursuant to the provisions of 
this paragraph, transfer of title shall be made without any 
representations or warranties whatsoever on the part of 
Defense Corporation. 

Sixteen : So long as this lease remains in full force and 
effect Lessee shall procure and maintain at its cost insur¬ 
ance on the buildings and on the Machinery to be acquired 
hereunder against fire, windstorm, and such other hazards, 
in such companies, and in such amounts as shall be satis- 
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factory to, or required by Defense Corporation. The poli¬ 
cies evidencing such insurance shall be made payable to, 
and delivered to, Defense Corporation. In the event of j 
loss under any of the policies, the proceeds may, upon the j 
written request of Lessee promptly made, be used by Les- ! 
see for the repair, restoration, or replacement of the prop- j 
erty damaged or destroyed, and to that end Defense Cor¬ 
poration shall promptly make available to Lessee the in¬ 
surance proceeds received by Defense Corporation. Any j 
property acquired in replacement shall be the property of i 
Defense Corporation and so identified and shall be subject j 
to all the terms and provisions of this agreement. ' 

Seventeen : Lessee agrees to save Defense Corporation j 
harmless against any liability whatsoever because of acci¬ 
dents or injury to persons or property occurring in the j 
operation of the plant or the use of the Machinery by 
Lessee. Lessee also agrees that during the term of this 
lease or any extension thereof, it will procure and main- j 
tain at its cost public liability insurance and property dam- j 
age insurance in such amounts and with such companies j 
as Defense Corporation shall approve or require. The 
policies evidencing such insurance shall name Defense 
Corporation as an assured and shall be delivered to De- | 
fense Corporation. 

Eighteen: Lessee shall use reasonable care in the use j 
and operation of the site, buildings and the Machinery to 
be provided hereunder and shall keep the same in good 
state of repair (ordinary wear and tear excepted), and 
upon the expiration, termination or cancelation of this j 
lease or extensions thereof, and upon expiration of the Op- i 
tion Period, if any, Lessee shall forthwith yield, and place j 
Defense Corporation in peaceful possession of the site j 
and buildings and of all the Machinery to be provided ! 
hereunder free and clear of any liens and claims other 
than those resulting from claims against Defense Corpo- 
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ration; and if any of the Machinery shall be then located 
elsewhere than in the additional plant to be provided here¬ 
under, Defense Corporation shall, in addition, have the 
right to remove, and upon the written request of Lessee, 
shall promptly remove at its own expense, snch Machin¬ 
ery, and if snch removal shall not take place within sixty 
(60) days after snch request, Lessee may remove the Ma¬ 
chinery and place it in storage for the account and at the 
expense of Defense Corporation, and Defense Corpora¬ 
tion shall have corresponding rights and Lessee shall have 
corresponding rights and obligations with respect to re¬ 
moval and storage of any machinery not owned by Defense 
Corporation that may then be located in the additional 
plant to be provided hereunder. 

Nineteen : Lessee may use such items of Machinery as 
it may designate in writing to Defense Corporation, in con¬ 
nection with the manufacture and furnishing of tanks and 
other products for the Government in any other plants of 
Lessee. Lessee may also, with the written approval of 
-Defense Corporation and the War Department, lease or 
lend to any suppliers any item of Machinery, the lease or 
loan of which it may deem necessary for the performance 
by Lessee of its contracts with the Government. Any such 
lease or loan shall be upon such terms and conditions as 
Defense Corporation and the War Department may ap¬ 
prove, and Lessee shall in no event by any such lease or 
loan be relieved of its obligations under the provisions of 
this agreement. 

Twenty: Lessee agrees to pay to the proper authority, 
when and as the same become due and payable, all taxes, 
assessments, and similar charges which at any time during 
the term of this lease or any extension thereof may be 
taxed, assessed or imposed upon Defense Corporation or 
Lessee with respect to or upon the site, the buildings, or 
the Machinery, or any part thereof, or upon the occupier 
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thereof or upon the use of the site, buildings or Machinery. 
Lessee also agrees to pay all claims or charges for or on 
account of water, light, heat, power and any other service 
or utility furnished to or with respect to the site, the build¬ 
ings or the Machinery, or any part thereof. 

Twenty-one : In carrying out the Programs and in the 
operation of the plant and any of the Machinery to be ac¬ 
quired hereunder Lessee agrees to comply with all ap¬ 
plicable State, municipal and local laws and the rules, or¬ 
ders, regulations and requirements of any departments and 
bureaus and all local ordinances and regulations and fur¬ 
ther agrees to indemnify and hold Defense Corporation 
harmless from any liability or penalty which may be im¬ 
posed by local or State authority or any department or 
bureau thereof by reason of any asserted violation by Les¬ 
see of such laws, rules, orders, ordinances or regulations. 

Twenty-two: Lessee agrees that it will not, without 
the prior written consent of Defense Corporation and the 
War Department, use such site, buildings, and Machinery 
for any purpose except for the manufacture and furnish¬ 
ing by Lessee of tanks or other products for sale to the 
Government, or to suppliers of the Government, in order 
to enable such suppliers to perform contracts with the 
Government, unless Lessee shall make available for such 
manufacture and furnishing other facilities of substan¬ 
tially equivalent productive capacity. Lessee also agrees 
that as long as this lease or extension thereof remains in 
effect it will eliminate all charges (including all charges 
for amortization and depreciation), exclusive of the rental,, 
maintenance, taxes and insurance provided for herein, for 
the site, buildings and the Machinery to be provided here¬ 
under, or, as the case may be, for any such substantially 
equivalent productive capacity, from any price charged 
the Government or any supplier for the Government. 

Twenty-thbee: So long as this lease or any extension 
thereof remains in effect. Lessee shall maintain a method 
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of separate accounting of the sales of all tanks, and of all 
other products manufactured and/or furnished by Lessee 
through the use of the plant and facilities herein provided 
for, and agrees to make available to Defense Corporation 
and the War Department for audit and inspection, its rec¬ 
ords pertaining to the acquisition of the site and the Pro¬ 
grams and the operations of the plant and any of the Ma¬ 
chinery, the number of tanks and/or of all other products 
manufactured and/or furnished and sold as above stated, 
and the payments therefor. Defense Corporation and the 
War Department shall have the right to inspect the site, 
buildings and Machinery to be provided hereunder at all 
reasonable times during the continuance of this lease or 
extension thereof. 

Twenty-four: Lessee will not without prior written con¬ 
sent of Defense Corporation and the approval of the War 
Department sell, assign, or pledge this lease or any of its 
rights or obligations hereunder or sublease or permit the 
use by others of any of the property covered by this lease, 
except to the extent permitted by paragraph Nineteen 
hereof. 

Twenty-five: The failure of Defense Corporation to 
insist, in any one or more instances, upon performance of 
any of the terms, covenants or conditions of this agree¬ 
ment shall not be construed as a waiver or a relinquish¬ 
ment of the future performance of any such term, cove¬ 
nant or condition, but Lessee’s obligation with respect to 
such future performance shall continue in full force and 
effect. 

Twenty-six: It is contemplated that the site, buildings, 
and Machinery to be provided hereunder may be trans¬ 
ferred and conveyed to another branch of the Government 
and, upon such transfer, the Government, acting through 
the War Department, shall succeed to all the rights, pow¬ 
ers, privileges, discretion and obligations of Defense Cor- 
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poration hereunder, retaining, however, all discretion and 
power of approval herein vested in the War Department. 
In the event of such transfer, Defense Corporation shall 
cease to have any rights, duties or obligations hereunder 
and all powers in Defense Corporation to give any no¬ 
tices, consents, or approvals or to raise any objections and 
the right of Defense Corporation to receive any notices 
provided for herein shall terminate and thereafter shall 
be vested in the War Department. 

Twenty-seven: No member of or Delegate to the Con¬ 
gress of the United States of America shall be admitted to 
any share or part of this agreement or to any benefit aris¬ 
ing therefrom. 

Twenty-eight: Whenever used herein, the term “War 
Department” shall mean the Secretary of War, the Under 
Secretary of War, any Assistant Secretary of War, the 
Chief of Ordnance or any person authorized by or acting 
on behalf of any of the foregoing. 

Twenty-nine: Any notice required to be given to the 
War Department under the provisions of this lease shall, 
in addition to the requirements, if any, of paragraph 
Twenty-eight hereof, be addressed separately in writing 
to the Under Secretary of War and the Chief of Industrial 
Service, Office of the Chief of Ordnance, War Department, 
Washington, D. C. 

In Witness Wheeeof, the parties hereto have caused 
their corporate seals to be hereunto affixed, and these pres¬ 
ents to be signed by their duly authorized officers the day 
and year first above written. 

Attest: Defense Plant Corporation 

(Seal) 

(Signed) A. T. Hobson By (Signed) John W. Snyder 
Secretary Executive Vice President 
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Executed in the presence of: 

(Signed) Barbara P. Teagle 
(Signed) Grace Clark 

Attest: General. Motors Corporation (Seal) 

By (Signed) 0. E. Hunt 
0. E. Hunt, Vice President 
(Signed) J. C. Davidson 
Asst. Secretary J. C. Davidson 
Executed in the presence of: 

(Signed) H. M. Hogan 
H. M. Hogan 

(Signed) L. H. Bridenstine 
L. H. Bridenstine 

District of Columbia: ss 

On this 3rd day of December, 1941, before me appeared 
John W. Snyder, to me personally known, who, being by 
me duly sworn, did say that he is the Executive Vice Presi¬ 
dent of Defense Plant Corporation, and that the seal af¬ 
fixed to said instrument is the corporate seal of said cor¬ 
poration, and that said instrument was signed and sealed 
in behalf of said corporation by authority of its board of 
directors, and the said John W. Snyder acknowledged the 
execution of said instrument as the free act and deed of 
said corporation. 

Given under my hand and seal this 3rd day of Decem¬ 
ber, 1941. 

(Seal) (Signed) Thomas S. Kelly, 3rd 

Notary Public, District of Columbia 
My commission expires September 1, 1946 
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State of Michigan 
County of Wayne 

On this 17th day of November, 1941, before me appeared 
0. E. Hunt, to me personally known, who being by me duly 
sworn, did say that he is the Vice President of Generali 
Motors Corporation, and that the seal affixed to said in-1 
strument is the corporate seal of said corporation, and that j 
said instrument was signed and sealed in behalf of said; 
corporation by authority of its board of directors, and the 
said O. E. Hunt acknowledged the execution of said instru-i 
ment as the free act and deed of said corporation. 

Given under my hand and seal this 17th day of Novem¬ 
ber, 1941. 

(Seal) (Signed) Margaret Debnbebgeb 

Notary Public, in and for Wayne County, 
Mich. 

My commission expires May 20, 1944 


MEMORANDUM OPINION 

Mubdock, Judge: The Reconstruction Finance Corpcn 
ration Price Adjustment Board, by delegation of authority 
from the Board of Directors of the Reconstruction Finance 
Corporation under section 403(f) of the Sixth Supple¬ 
mental National Defense Appropriation Act of 1942, as 
amended, determined that $362,098 of the profits realized 
by the petitioner during its fiscal year ended November 
30, 1942, under contracts or subcontracts, or both, with 
Defense Plant Corporation (hereafter called DPC) a sub* 
sidiary of the Reconstruction Finance Corporation (here¬ 
after called RFC), were excessive. The assignments of 
error in the petition are too numerous to mention, but the 
only issues requiring decision are: 

(1) Whether renegotiation of the petitioner’s subcon¬ 
tracts with the DPC for the period ended November 30j 
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1942 was commenced within the time allowed by section 
403(c)(6); 

(2) Whether the July 1,1943 amendment to the Renego¬ 
tiation Act applies to those contracts or subcontracts 
which were completed and paid for after April 28,1942 but 
prior to July 1,1943; and 

(3) Whether the amendment violates the Fifth Amend¬ 
ment to the Constitution if it applies to these subcontracts 
completed and paid for prior to July 1, 1943. 

The facts have been stipulated. 

The first issue turns upon the meaning of section 
403(c) (6) which provides that no renegotiation shall \e 
commenced more than one year after the close of the fiscal 
year of the contractor or subcontractor within which com¬ 
pletion or termination of the contract or subcontract oc¬ 
curs. The year here involved ended November 30, 1942, 
and both parties recognize that the renegotiation had to 
commence on or before November 30, 1943. The RFC 
Price Adjustment Board sent a letter to the petitioner on 
October 25, 1943, advising the petitioner that authority to 
renegotiate its contracts with the subsidiaries of the RFC 
during the fiscal year ended November 30, 1942, had been 
conferred upon the RFC Price Adjustment Board. The 
letter enclosed a form which the petitioner was to fill out 
and return within 20 days. The letter and the form clearly 
indicated that the financial information requested was re¬ 
quired for the purpose of renegotiation. It was held in 
Spray Cotton Mills v. Secretary of War , 9 T.C. 824, that 
the mailing of a similar letter constituted commencement 
of the renegotiation proceedings within the meaning of 
section 403(c)(6). The RFC Price Adjustment Board 
wrote another letter to the petitioner and participated in 
a conference with the petitioner prior to November 30, 
1943. 


J 
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The petitioner argues that “renegotiation commenced ,, , 
as used in both 403(c) (5) and (6), means the beginning of 
an attempt by a “Secretary” to bring the contractor into 
agreement with him upon the amount of excessive profits 
after the Secretary has concluded, from financial data sub- j 
mitted to him, that excessive profits were probably real¬ 
ized and does not mean some preliminary step which might 
or might not lead ultimately to the conclusion that profits 
had been excessive. This Court took a different view of 
the meaning of section 403(c)(6) in the Spray case and, 
upon authority thereof, holds against the petitioner on 
this issue. 

The petitioner argues that the 1942 Renegotiation Act, 
prior to the July 1, 1943 amendment, did not apply to the j 
contracts of the petitioner here in question. The respond- j 
ent avoids that question by claiming that the petitioner is 
wrong on the next issue since the July 1, 1943 amendment 
applied retroactively to those contracts completed or paid 
for after April 28, 1942. This Court has held for the re¬ 
spondent in National Electric Welding Machines Company j 
v. Stimson, 10 T.C.-(Jan. 13, 1948). 

The petitioner’s next argument is that the amendment j 
and the Act, if so construed, are unconstitutional That j 
point, also, was decided unfavorably to the petitioner in 
National Electric Welding Machines Company, supra. 

[Seal] Decision will he entered for 

the respondent. 

Enter: 

Entered Mar 18 1948 
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DECISION 

Pursuant to the determination of the Court, as set forth 
in Memorandum Opinion, entered March 18, 1948, it is 
Obdebed and Decided : That the amount of petitioners 
excessive profits for the fiscal year ended November 30, 
1942, is $362,098. 

Enter: 

Entered March 19, 1948 

(s) J. E. Mtjedock, 

Judge. 


[Seal] 
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United States Court of Appeals for the 
District of Columbia 

i 

The Blanchard Machine Company,\ 

• Petitioner,] 

v. ( Tax Cotjbt Docket j 

Reconstruction Finance Corpora-/ No. 208-R 

tion Price Adjustment Board, 1 

Respondent* J 

i 

PETITION FOR REVIEW j 

The Blanchard Machine Company, Petitioner, hereby 
files its Petition for Review by the United States Court 
of Appeals for the District of Columbia of the decision of j 
the Tax Court of the United States entered on March 19, | 
1948 by which decision the Tax Court ordered and decided j 
that the Petitioner had realized excessive profits under j 
subcontracts with Defense Plant Corporation for the fiscal I 
year ended November 30, 1942 in the amount of $362,098,! 
pursuant to its opinion dated March 18, 1948, in which itj 
made certain erroneous rulings of law. 

j 

! 

! 

Nature of the Controversy. 

The case involves the purported renegotiation under! 
Section 403, Sixth Supplemental National Defense Appro-! 
priation Act, 1942 (hereinafter referred to as the Renego¬ 
tiation Act), as amended, of allegedly excessive profits 
realized by the Petitioner during its fiscal year ended No¬ 
vember 30, 1942 under subcontracts with Defense Plant 
Corporation (hereinafter called DPC), a former subsidi-, 
ary of Reconstruction Finance Corporation. The alleg¬ 
edly excessive profits were unilaterally determined on 
February 28, 1945 by the Reconstruction Finance Corpo¬ 
ration Price Adjustment Board (hereinafter called the 
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Respondent), purporting to act under the authority of the 
Renegotiation Act, as amended, to amount to $362,098. 
This purported renegotiation occurred after Petitioner 
had paid to the United States of America the amount of 
$375,000 pursuant to a final renegotiation agreement, exe¬ 
cuted on May 20, 1943, between Petitioner and the Under¬ 
secretary of War acting on behalf of all Governmental 
Departments and agencies whose contracts and subcon¬ 
tracts were at that time subject to renegotiation. Alleg¬ 
ing it was aggrieved by said determination and order of 
the Respondent, the Petitioner on May 28, 1945 filed its 
Petition in the Tax Court of the United States for relief, 
including re-determination, under and pursuant to Sec¬ 
tion 403(e) (1) of the Renegotiation Act as amended. 

Decision Sought to be Reviewed. 

The Petitioner, engaged in the design and manufacture 
of surface grinding machines, made sales of its machines 
indirectly to DPC during its fiscal year ended November 
30,1942. Petitioner’s sales were made on purchase orders 
which contained no provision for adjustment of price or 
renegotiation. All of the sales constituting the business 
of the Petitioner with DPC for the fiscal year ended No¬ 
vember 30, 1942 were completed and paid for prior to 
July 1, 1943, the date of the enactment of Public Law 108, 
78th Congress, amending the Renegotiation Act. Prior to 
July 1, 1943 the Renegotiation Act did not include DPC 
ns a “Department” whose contracts or subcontracts were 
subject to renegotiation. Public Law 108, 78th Congress, 
amended Section 403(a)(1) of the Renegotiation Act so as 
to include DPC as a “Department,” but no provision was 
contained in said law which expressly provided for retro¬ 
active application of said amendment to subcontracts with 
DPC which were completed and paid for prior to July 1, 
1943. 
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The Tax Court by the rulings in its opinion of March ! 
18, 1948 and by its decision and order of March 19, 1948 ! 
has, in effect, held: 

i 

(1) That certain acts performed prior to November 

30,1943 by the Respondent, purporting to act under 
the authority of the Renegotiation Act as amended, 
constituted the commencement of renegotiation pro¬ 
ceedings within the meaning of Section 403(c)(6) 
of the Renegotiation Act of 1942; i 

(2) That Public Law 108, 78th Congress, applied! 
retroactively to Petitioner’s subcontracts with DPCj 
which were completed and paid for prior to July 1,! 
1943, the date of the enactment of such law; and 

(3) That the retroactive application of Public Law 
108, 78th Congress, to Petitioner’s subcontracts with 
DPC which were completed and paid for prior to 
July 1, 1943, is constitutional. 

i 

i 

i 

Jurisdiction and Venue. 

This Petition for Review of said decision and order of 
the Tax Court is filed pursuant to the provisions of Sec¬ 
tions 1141 and 1142 of the Internal Revenue Code. Peti¬ 
tioner seeks such review by the United States Court of 
Appeals for the District of Columbia as provided by sub¬ 
section (b)(1) of Section 1141 for the reason that the makr 
ing of a return of tax to any Collector’s Office in any cir^ 
cuit within the jurisdiction of any United States Circuit 
Court of Appeals was not involved in said determination 
of excessive profits by the Respondent or the determina¬ 
tion thereof by the Tax Court. The Petitioner seeks a re¬ 
view of the decision of the Tax Court for the reason that 
said decision involves questions of law, including consti¬ 
tutionality, in addition to the determination of the amount 
of excessive profits realized by the Petitioner. 


I 
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Allegations of Error. 

Petitioner claims the Tax Court of the United States 
erred in its decision and order dated March 19, 1948 as 
follows: 

1. The Tax Court erred in its determination that the 
Petitioner realized excessive profits in the amount 
of $362,098 for the fiscal year ended November 30, 
1942 on its subcontracts with DPC which were com- 
pleted and paid for prior to July 1, 1943. 

2. The Tax Court erred in failing to decide and hold 
that the purported unilateral renegotiation by Re¬ 
spondent of Petitioner’s subcontracts with DPC for 
the fiscal year ended November 30, 1942 was not 
commenced within the time allowed by law in view 
of the prior completion of renegotiation by execu¬ 
tion on May 20, 1943 of a final renegotiation agree¬ 
ment with respect to all Petitioner’s contracts and 
subcontracts for said fiscal year which were sub¬ 
ject to renegotiation on said date. 

3. The Tax Court erred in failing to decide and hold 
that the retroactive application of Public Law 108, 
78th Congress, amending the Renegotiation Act, to 
Petitioner’s subcontracts with DPC for the fiscal 
year ended November 30,1942 which were completed 
and paid for prior to July 1, 1943 is unconstitu¬ 
tional in view of the prior completion of renegotia¬ 
tion by execution on May 20, 1943 of the final re¬ 
negotiation agreement with respect to all Petition¬ 
er’s contracts and subcontracts for said fiscal year 
which were subject to renegotiation on said date, in 
that said retroactive application of the said amend¬ 
ment deprived the Petitioner of its property with¬ 
out just compensation and without due process of 
law, in violation of the Fifth Amendment to the 
Constitution of the United States. 
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4. The Tax Court erred in failing to decide and hold 
that the Respondent did not commence renegotiation 
of the Petitioner’s subcontracts with DPC for the 
fiscal year ended November 30,1942 within the time 
allowed by Section 403(c)(6) of the Renegotiation 
Act of 1942, as amended. 

• i 

5. The Tax Court erred in failing to decide and hold 
that the meaning of “renegotiation commenced,”! 
as used in Section 403(c)(6) of the Renegotiation 
Act of 1942 as amended, required the beginning of 
an actual attempt on the part of the “Secretary,” 
after he had formed an opinion from financial data 
submitted by the contractor that excessive profits 
are likely to have been realized, to bring the con¬ 
tractor into agreement with him upon the re-pricing 
and the amount of excessive profits under the for¬ 
mer contract price to be returned to the Govern¬ 
ment. 

6. The Tax Court erred in failing to decide and hold 
that certain steps taken by the Respondent prior 
to November 30, 1943 did not constitute the com¬ 
mencement of renegotiation proceedings within the 
meaning of Section 403(c)(6) of the Renegotiation 
Act of 1942, as amended. 

7. The Tax Court erred in failing to decide and hold 
that Petitioner’s subcontracts with DPC for the 
fiscal year ended November 30, 1942 were not sub¬ 
ject to renegotiation prior to the amendment of the 
Renegotiation Act by Public Law 108, 78th Con¬ 
gress, enacted on July 1, 1943. 

8. The Tax Court erred in failing to decide and hold 
that the Renegotiation Act, as amended by Public 
Law 108, 78th Congress, did not apply to Peti¬ 
tioner’s subcontracts with DPC for the fiscal year 
ended November 30, 1942 which were completed and 
paid for prior to July 1, 1943. 
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9. The Tax Court erred in failing to decide and hold 
that the retroactive application of Public Law 108, 
78th Congress, amending the Renegotiation Act, to 
Petitioner’s subcontracts with DPC for the fiscal 
year ended November 30,1942 which were completed 
and paid for prior to July 1, 1943, is unconstitu¬ 
tional in that said application deprived the Peti¬ 
tioner of its property without just compensation, 
and without due process of law, in violation of the 
Fifth Amendment to the Constitution of the United 
States. 

Wherefore the Petitioner prays that the United States 
Court of Appeals for the District of Columbia review the 
decision and order of the Tax Court of the United States 
dated March 19, 1948 and reverse said decision and order 
of the Tax Court pursuant to Section 1141(c)(1) of the 
Internal Revenue Code to the end that the errors com¬ 
plained of may be corrected. 

ALLAN H W HIGGINS 
c/o Goodwin, Procter & Hoar, 

84 State Street, Boston, Mass. 

FRANK B WALLIS, 
c/o Goodwin, Procter & Hoar, 

84 State Street, Boston, Mass. 

Attorneys for Petitioner on Review. 

Commonwealth of Massachusetts 
County of Suffolk 

I, Allan H. W. Higgins, being first duly sworn, say that 
I am the duly authorized attorney of The Blanchard Ma¬ 
chine Company, the Petitioner herein; that I am duly au- 
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i 

i 

thorized by the Petitioner to verify the foregoing petition j 
for review; that I have read the foregoing petition for j 
review and I am familiar with the statements contained 
therein; and that the statements contained therein are true 
to the best of my knowledge and belief. 

ALLAN H W HIGGINS. | 

I 

i 

Sworn to and subscribed before me, a Notary Public in j 
and for said County and Commonwealth, this 13th day of j 
April, 1948. | 

RICHARD M. NICHOLS | 

Notary Public 

[Seal] 


PRAECIPE FOR RECORD 

j 

To the Clerk of the Tax Court of the United States: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Ap¬ 
peals for the District of Columbia, with reference to the J 
Petition for Review of the Order of the Tax Court dated j 
March 19, 1948, pursuant to its memorandum opinion! 
dated March 18, 1948, at Washington, D. C., heretofore 
filed by the Petitioner in the above cause, a transcript of 
the record in the said cause relating to the said order and 
opinion, prepared and transmitted as required by law and 
the rules of the said Court of Appeals, and to include in the 
said transcript the following documents or certified copies 
thereof, to wit: 

1. The docket entries of all proceedings to date be¬ 
fore the Tax Court. 

2. Pleadings before the Tax Court as follows: 
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a. Petition filed May 28, 1945, with Exhibits at¬ 
tached thereto. 

b. Answer filed December 17, 1945. 

3. Stipulation of Facts with Exhibits attached there¬ 
to. 

4. Memorandum opinion of the Tax Court dated 
March 18, 1948, at Washington, D. C. 

1 5. Decision and order of the Tax Court dated March 
19, 1948, at Washington, D. C. 

6. Petition for review of the said opinion, decision 
and order, filed by the Petitioner in the above 
cause. 

7. Proof or certificate of service on Respondent of 
notice of filing petition for review and of service on 
Respondent of a copy of petition for review. 

8. This praecipe. 

9. Affidavit of service of this praecipe. 

ALLAN H W HIGGINS 

FRANK B WALLIS. 

Attorneys for Petitioners on Review 

Personal service of the foregoing praecipe for record is 
hereby acknowledged, this 14th day of May, 1948. 

H G MORISON 

Attorneys for Respondents, 

Reconstruction Finance Corpora¬ 
tion Price Adjustment Board 


AFFIDAVIT OF SERVICE OF PRAECIPE FOR RECORD 

I, Allan H. W. Higgins, Attorney for Petitioner for 
Review in the above captioned case, being first duly sworn 
do hereby depose and say, that on the 13th day of May, 
1948, in the City of Washington, D. C. I served a copy of 
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I 

the attached Praecipe for Record upon the respondent 
named in the petition to the Tax Court by delivering true 
copies thereof at the offices of their attorneys, H. G. Mor- 
ison and Frederick N. Curley, United States Department 
of Justice and securing the written acceptance of personal 
service on the original of said praecipe by said H. G. 
Morison on May 14, 1948. 

ALLAN H W HIGGINS 

Commonwealth op Massachusetts Suffolk ss. 

Subscribed and sworn to before me this 18th day of 
May, 1948. 

DONALD J HURLEY 

I 

Notary Public 

[Seal] My commission expires Jan 30, 1953 
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District of Columbia. 


October Term, 1948. 


No. 9925. ' 

THE BLANCHARD MACHINE COMPANY, 

PETITIONER, APPELLANT, 

V. 

RECONSTRUCTION FINANCE CORPORATION 
PRICE ADJUSTMENT BOARD, 

RESPONDENT, APPELLEE. 


APPELLANT’S BRIEF. 


JURISDICTIONAL STATEMENT. 

i 

i 

The proceeding from which this appeal is taken was j 
originated by the petitioner by petition filed with the Tax 
Court of the United States on May 28, 1945, under sub- j 
section (e) (2) of the Renegotiation Act (U.S.C. Title 50 r ! 
App. s. 1191) (added by Act of Feb. 25, 1944, c. 63, Title 
VII, s. 701 (b), 58 Stat. 82). That petition, which raises ! 
substantial questions of statutory construction and con¬ 
stitutionality, asked for redetermination by the Tax Court j 
of alleged excess profits of the petitioner under the Re-j 
negotiation Act, with respect to its fiscal year ended No¬ 
vember 30, 1942, the original determination thereof having 


l 
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been made on February 28, 1945, by the R.F.C. Price Ad¬ 
justment Board, an agency to which Reconstruction Fi¬ 
nance Corporation and its Board of Directors purported 
to delegate such powers. After hearing, the Tax Court 
on March 19, 1948, ordered and decided that the amount 
of petitioner’s excessive profits for the fiscal year ended 
November 30, 1942, is $362,098. This being a final deci¬ 
sion, the petitioner, within ninety days, on April 14, 1948, 
filed with the Tax Court its Petition for Review pursuant 
to the provisions of sections 1141 and 1142 of the Inter¬ 
nal Revenue Code. This Court, rather than a Circuit 
Court of Appeals, has jurisdiction as provided by subsec¬ 
tion (b) (1) of section 1141 of the Internal Revenue Code, 
for the reason that the making of a return of tax to any 
collector’s office in any circuit within the jurisdiction of 
any United States Circuit Court of Appeals was not in¬ 
volved in said determination of excessive profits by the 
respondent or the determination thereof by the Tax Court. 
This appeal involves no issues of fact, but involves only 
questions of statutory construction and constitutionality. 


STATEMENT OF CASE. 

This case arose under the 1942 Renegotiation Act, Act 
of April 28, 1942, c. 247, Title IV, s. 403, 56 Stat. 245, 
U.S.C. Title 50, App. s. 1191, and amendments thereto, par¬ 
ticularly as amended July 1, 1943, by the Military Appro¬ 
priation Act of 1944, c. 185, 57 Stat. 347, which amend¬ 
ment made the provisions of the 1942 Renegotiation Act 
applicable to contracts and subcontracts of Defense Plant 
Corporation. 

Since all facts before the Tax Court were stipulated by 
the parties, this appeal involves no issues of fact, but only 
questions of statutory interpretation and constitution¬ 
ality. 


The appellant follows the accrual method of accounting j 
and uses the period from December 1 to November 30 as | 
its annual fiscal period of twelve months. During the 
fiscal year ended November 30, 1942, appellant, so far as 
is here material, made sales of its machines indirectly to a 
subsidiary of Reconstruction Finance Corporation, i.e., 
Defense Plant Corporation (hereinafter called “D.P.C.”). j 
Appellant’s sales were made on purchase orders which 
contained no provisions for adjustment of price or for re¬ 
negotiation. All of the sales constituting the business of 

i 

the appellant with D.P.C. for the fiscal year ended No- j 
vember 30* 1942, were completed and paid for prior to 
July 1,1943 (App. 77, 78). i 

On May 20, 1943, the appellant entered into a voluntary j 
renegotiation agreement with the Under Secretary of War 
pursuant to the 1942 Renegotiation Act (App. 32). This j 
renegotiation was conducted on an “overall” basis as dis- j 
tinguished from an “individual contract” basis. By the 
terms of this agreement it was agreed that the appellant j 
had realized $375,000 of profits deemed to be excessive 
during its fiscal year ended November 30, 1942, under con- j 
tracts with the War Department, the Navy Department,! 
and the Treasury Department and under subcontracts! 
enumerated or generally described in Exhibit B (App. 37) 
attached to said agreement (App. 78). ; 

Said sum of $375,000 less the amount of the credit allow¬ 
able for federal income and excess profits taxes for the 
fiscal year ended November 30,1942, as provided in section 
3806 of the Internal Revenue Code was paid by the appel¬ 
lant to the United States (App. 78). j 

On October 25, 1943, the R.F.C. Price Adjustment Board 
sent a printed letter to the appellant enclosing three copies 
of form R.F.C.-P.A.B. 6 (App. 86). This letter with the 
enclosures was received by the appellant on October 27,| 
1943 (App. 78). j 
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This letter, among other things, requested the appellant 
to supply the information called for by the enclosed forms 
(App. 86). 

On November 10, 1943, the appellant sent a letter to the 
appellee (App. 79), which letter, among other things, 
raised the question and asked for a ruling as to whether 
its business with D.P.C. for the year ended November 30, 
1942, was subject to renegotiation (App. 87, 88). 

On November 18, 1943, representatives of the appellee 
called upon the appellant and stated that they had been 
ordered to start officially renegotiation proceedings on 
D.P.C. business done by the appellant for the fiscal year 
ended November 30, 1942, and asked if the information 
previously requested by the letter of October 25, 1943, 
would be supplied by November 20, 1943. The representa¬ 
tive of the appellant replied that the information request¬ 
ed would not be supplied by November 20,1943, and stated 
further that the appellant was awaiting an official ruling 

to the effective date of the July 1, 1943, amendment to 
the Renegotiation Act (c. 185, 57 Stat. 347). The appel¬ 
lant did not waive any requirement for the commencement 
of renegotiation (App. 79). 

On November 23, 1943, a representative of the appellee 
sent a letter to the appellant (App. 79) stating that the 
representatives of the appellee who had called upon the 
appellant November 18,1943, for the “ purpose of officially 
starting renegotiation” had completed their report of the 
conference and that as soon as convenient the appellee 
would continue the assignment covering the renegotiation 
of appellant’s contracts and subcontracts with R.F.C. sub¬ 
sidiaries (App. 89). 

Under the date of March 11, 1944, the appellant for¬ 
warded to the appellee the information originally required 
by the appellee on October 25,1943, on form R.F.C.-P.A.B. 
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6. No other information was supplied to the appellee by i 
the appellant (App. 80, 93, 94). 

On March 28, 1944, the appellee sent a letter to the ap¬ 
pellant proposing to renegotiate the appellant’s D.P.C.! 
business for the fiscal year ended November 30, 1942, on 
the same percentage rate of profit to sales as resulted from I 
the voluntary renegotiation entered into by the appellant! 
with the Under Secretary of War on May 20, 1943, and 
asked for a refund of $362,098 before adjustment for tax j 
credit (App. 80, 94, 95). 

The appellant never agreed to be renegotiated on the! 
basis outlined in the appellee’s letter of March 28, 1944! 
(App. 80), and on February 28, 1945, an order (App. 44) 
was issued embodying a unilateral determination of ex- ! 

I 

cessive profits for the fiscal year ended November 30,' 
1942, in the sum of $362,098. Said sum of $362,098, after; 
allowance of a tax credit of $275,278 pursuant to section! 
3806 of the Internal Revenue Code, was collected by the; 
United States over the protest of the appellant by with-; 
holding payments on other contracts of the appellant; 
(App. 80). | 

The said determination and order was based on a rene-! 
gotiation on an “overall” basis of the appellant’s busi-i 
ness with D.P.C. for the fiscal year ended November 30, 

1942 (App. 80). 

Gross sales of the appellant during its fiscal year ended 
November 30, 1942, having an end use by D.P.C. amounted 
to $2,003,254.29. Of such sales $1,661,803.78 were attribu-; 

i 

table to contracts which were completed and paid for with¬ 
in said fiscal year, and $341,450.51 were attributable to 
contracts which were not paid for within said fiscal year 
but which were completed and paid for prior to July 1, 

1943 (App. 81). | 

It was stipulated by the parties that, if renegotiation 

proceedings with respect to the appellant for the fiscal 
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year ended November 30,1942, were not commenced within 
the time prescribed therefor by law in so far as all re- 
negotiable sales during the said year are concerned, but 
were commenced within the time prescribed therefor by 
law in so far as the sales of $341,450.51 attributable to 
those contracts not completed within said fiscal year are 
concerned, a determination of excessive profits for such 
sales not completed within the said fiscal year in the 
amount of $61,718.89 is a proper and correct determina¬ 
tion, provided the Renegotiation Act of 1942 as amended 
applies and is constitutional in its application to the ap¬ 
pellant for the fiscal year ended November 30, 1942 (App. 
81). 

The appellant waived all issues set forth in the petition 
filed in the Tax Court except that relating to the timely 
commencement of renegotiation and whether or not the 
Renegotiation Act of 1942 as amended applies and is con¬ 
stitutional in its application to the appellant for the fiscal 
year ended November 30, 1942 (App. 85). 

The appellant contended before the Tax Court that 
$1,661,803.78 of the business with D.P.C. during its fiscal 
year ended November 30, 1942, was attributable to con¬ 
tracts which were completed and paid for within the said 
fiscal year and was therefore barred from renegotiation by 
subsection 6 of section 403 (c) of the 1942 Renegotiation 
Act The appellant further contended that the July 1, 
1943, amendment to the Renegotiation Act (c. 185, 57 Stat. 
3-47) was not applicable to the contracts and subcontracts 
of the appellant which had been fully completed and paid 
for prior to July 1, 1943, the effective date of said amend¬ 
ment The Tax Court ruled against the appellant on both 
these contentions (App. 175) and by its order and deci¬ 
sion dated March 19, 1948, found that the amount of the 
appellant’s excessive profits for the fiscal year ended No¬ 
vember 30, 1942, are $362,098 (App. 178). It is this de- 
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cision and order of the Tax Court which the appellant j 
hereby seeks to review. 


STATUTES AND REGULATIONS INVOLVED. 

1942 Renegotiation Act—Act of Apr. 28, 1942, c. 247, 
Title IV, s. 403 (c) (d) (e), 56 Stat. 245: 

i 

i 

“(c) The Secretary of each Department is authorized ! 
and directed, whenever in his opinion excessive profits 
have been realized, or are likely to be realized, from any 
contract with such Department or from any subcontract 
thereunder, (1) to require the contractor or subcontractor j 
to renegotiate the contract price, (2) to withhold from the j 
contractor or subcontractor any amount of the contract 
price which is found as a result of such renegotiation to ! 
represent excessive profits, and (3) in case any amount of 
the contract price found as a result of such renegotiation 
to represent excessive profits shall have been paid to the 
contractor or subcontractor, to recover such amount from 
such contractor or subcontractor. Such contractor or sub- j 
contractor shall be deemed to be indebted to the United; 
States for any amount which such Secretary is authorized to 
recover from such contractor or subcontractor under this 
subsection, and such Secretary may bring actions in the, 
appropriate courts of the United States to recover such! 
amount on behalf of the United States. All amounts re¬ 
covered under this subsection shall be covered into the 
Treasury as miscellaneous receipts. This subsection shall 
be applicable to all contracts and subcontracts hereafter 
made and to all contracts and subcontracts heretofore 
made, whether or not such contracts or subcontracts con-j 
tain a renegotiation or recapture clause, provided that 
final payment pursuant to such contract or subcontract 
has not been made prior to the date of enactment of this 
Act. _ j 

“(d) In renegotiating a contract price or determining 
excessive profits for the purposes of this section, the Sec¬ 
retaries of the respective Departments shall not make any 
allowance for any salaries, bonuses, or other compensa¬ 
tion paid by a contractor to its officers or employees in 
excess of a reasonable amount, nor shall they make allowf 
ance for any excessive reserves set up by the contractor or 
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for any costs incurred by the contractor which are exces¬ 
sive and unreasonable. For the purpose of ascertaining 
whether such unreasonable compensation has been or is 
being paid, or whether such excessive reserves have been 
or are being set up, or whether any excessive and unrea¬ 
sonable costs have been or are being incurred, each such 
Secretary shall have the same powers with respect to any 
such contractor that an agency designated by the Presi¬ 
dent to exercise the powers conferred by title XIII of the 
Second War Powers Act, 1942, has with respect to any 
contractor to whom such title is applicable. In the interest 
of economy and the avoidance of duplication of inspection 
and audit, the services of the Bureau of Internal Revenue 
shall, upon request of each such Secretary and the ap¬ 
proval of the Secretary of the Treasury, be made available 
to the extent determined by the Secretary of the Treasury 
for the purposes of making examinations and determina¬ 
tions with respect to profits under this section. 

“(e) In addition to the powers conferred by existing 
law, the Secretary of each Department shall have the right 
to demand of any contractor who holds contracts with re¬ 
spect to which the provisions of this section are applicable 
in an aggregate amount in excess of $100,000, statements 
of actual costs of production and such other financial state¬ 
ments, at such times and in such form and detail, as such 
Secretary may require. Any person who willfully fails 
or refuses to furnish any statement required of him under 
this subsection, or who knowingly furnishes any such state¬ 
ment containing information which is false or misleading 
in any material respect, shall, upon conviction thereof, be 
punished by a fine of not more than $10,000 or imprison¬ 
ment for not more than two years, or both. The powers 
conferred by this subsection shall be exercised in the case 
of any contractor by the Secretary of the Department hold¬ 
ing the largest amount of such contracts with such con¬ 
tractor, or by such Secretary as may be mutually agreed 
to by the Secretaries concerned. ’ ’ 

1942 Renegotiation Act as amended by Act of Oct. 21,1942, 
c. 619, Title VTU, s. 801 (a), 56 Stat. 982: 

“Sec. 403 (a) For the purposes of this section— 

“(1) The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, 
and the Maritime Commission, respectively. 
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i 
i 

i 

i 

‘‘ (2) In the ease of the Maritime Commission, the term j 
‘Secretary’ means the Chairman of snch Commission. 

“ (3) The terms ‘renegotiate’ and ‘renegotiation’ include 
the refixing by the Secretary of the Department of the ! 
contract price. j 

“(4) The term ‘excessive profits’ means any amount of i 
a contract or subcontract price which is found as a result j 
of renegotiation to represent excessive profits. 

“(5) The term ‘subcontract’ means any purchase order 
or agreement to perform all or any part of the work, or to! 
make or furnish any article, required for the performance 
of another contract or subcontract. The term ‘article’ in¬ 
cludes any material, part, assembly, machinery, equipment, 
or other personal property. 

“For the purposes of subsections (d) and (e) of this 
section, the term ‘contract’ includes a subcontract and the 
term ‘contractor’ includes a subcontractor. ! 


“(c) (1) Whenever, in the opinion of the Secretary of 
a Department, the profits realized or likely to be realized, 
from any contract with such Department, or from any 
subcontract thereunder whether or not made by the con^ 
tractor, may be excessive, the Secretary is authorized 
and directed to require the contractor or subcontractor to 
renegotiate the contract price. Wlien the contractor ot 
subcontractor holds two or more contracts or subcontracts 
the Secretary in his discretion, may renegotiate to elimi- 
nate excessive profits in some or all of such contracts and 
subcontracts as a group without separately renegotiating 
the contract price of each contract or subcontract. 


“(5) Any contractor or subcontrator who holds con¬ 
tracts or subcontracts, to which the provisions of this sec¬ 
tion are applicable, may file with the Secretaries of all the 
Departments concerned statements of actual costs of pror- 
duction and such other financial statements for any prior 
fiscal year or years of such contractor or subcontractor, in 
such form and detail, as the Secretaries shall prescribe by 
joint regulation. Within one year after the filing of such 
statements, or within such shorter period as may be pre¬ 
scribed by such joint regulation, the Secretary of a De¬ 
partment may give the contractor or subcontractor written 
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notice, in form and manner to be prescribed in sncb joint 
regulation, that the Secretary is of the opinion that the 
profits realized from some or all of such contracts or sub¬ 
contracts may be excessive, and fixing a date and place 
for an initial conference to be held within sixty days there¬ 
after. If such notice is not given and renegotiation com¬ 
menced by the Secretary within such sixty days the con¬ 
tractor or subcontractor shall not thereafter be required 
to renegotiate to eliminate excessive profits realized from 
any such contract or subcontract during such fiscal year or 
years and any liabilities of the contractor or subcontractor 
for excessive profits realized during such period shall be 
thereby discharged. 


“ (6) This subsection (c) shall be applicable to all con¬ 
tracts and subcontracts hereafter made and to all contracts 
and subcontracts heretofore made, whether or not such 
contracts or subcontracts contain a renegotiation or re¬ 
capture clause, unless (i) final payment pursuant to such 
contract or subcontract was made prior to April 28, 1942, 
or (ii) the contract or subcontract provides otherwise pur¬ 
suant to subsection (b) or (i), or is exempted under sub¬ 
section (i), of this section 403, or (iii) the aggregate sales 
by the contractor or subcontractor, and by all persons 
under the control of or controlling or under common con¬ 
trol with the contractor or subcontractor, under contracts 
with the Departments and subcontracts thereunder do not 
exceed, or in the opinion of the Secretary concerned will 
not exceed, $100,000 for the fiscal year of such contractor 
or subcontractor. 

“No renegotiation of the contract price pursuant to 
any provision therefor, or otherwise, shall be commenced 
by the Secretary more than one year after the close of the 
fiscal year of the contractor or subcontractor within which 
completion or termination of the contract or subcontract, 
as determined by the Secretary, occurs.” 


Act of Oct. 21, 1942, c. 619, Title VIII, s. 801 (d), 56 Stat. 
985: 

“(d) The amendments made by this section shall be 
effective as of April 28, 1942.” 
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1942 Renegotiation Act as amended by Act of July 1,1943, j 

c. 185, 57 Stat. 348: 

i 

“Sec. 403 (a) For the purposes of this section— 

“1. The term ‘Department’ means the War Depart- j 
ment, the Navy Department, the Treasury Department, j 
the Maritime Commission, Defense Plant Corporation, i 
Metals Reserve Company, Defense Supplies Corporation, j 
and Rubber Reserve Company, respectively. 

“2. In the case of the Maritime Commission, the term 
‘Secretary’ means the Chairman of such Commission, and | 
in the case of Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation, and Rubber Re¬ 
serve Company, the term ‘Secretary’ means the board of ' 
directors of the appropriate corporation.” 

i 

“(k) All the provisions of this section shall be con¬ 
strued to apply to Defense Plant Corporation, Metals Re- i 
serve Company, Defense Supplies Corporation, and Rub¬ 
ber Reserve Company.” j 

i 

| 

Act of July 14, 1943, c. 239, s. 5, 57 Stat. 565: j 

“The amendments made by this Act shall be effective as i 
of April 28, 1942.” 


1942 Renegotiation Act as amended by Act of Feb. 25, i 

1944, c. 63, Title VII, s. 701 (b), 58 Stat. 82 (U.S.C. Title ! 

50, App. s. 1191): 

I 

I 

“403 (c) (1) Whenever, in the opinion of the Board,; 
the amounts received or accrued under contracts with the j 
Departments and subcontracts may reflect excessive prof-1 
its, the Board shall give to the contractor or subcontractor, 
as the case may be, reasonable notice of the time and 
place of a conference to be held with respect thereto. The 
mailing of such notice by registered mail to the contractor 
or subcontractor shall constitute the commencement of the 
renegotiation proceeding. At the conference, which may 
be adjourned from time to time, the Board shall endeavor 
to make a final or other agreement with the contractor or 
subcontractor with respect to the elimination of excessive 
profits received or accrued, and with respect to such other 
matters relating thereto as the Board deems advisable. 


i 
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Any such agreement, if made, may, with the consent of 
the contractor or subcontractor, also include provisions 
with respect to the elimination of excessive profits likely 
to be received or accrued. If the Board does not make an 
agreement with respect to the elimination of excessive 
profits received or accrued, it shall issue and enter an 
order determining the amount, if any, of such excessive 
profits, and forthwith give notice thereof by registered 
mail to the contractor or subcontractor. In the absence 
of the filing of a petition with The Tax Court of the 
United States under the provisions of and within the time 
limit prescribed in subsection (e) (1), such order shall be 
final and conclusive and shall not be subject to review or 
redetermination by any court or other agency. The Board 
shall exercise its powers with respect to the aggregate of 
the amounts received or accrued during the fiscal year (or 
such other period as may be fixed by mutual agreement) 
by a contractor or subcontractor under contracts with the 
Departments and subcontracts, and not separately with 
respect to amounts received or accrued under separate 
contracts with the Departments or subcontracts, except 
that the. Board may exercise such powers separately with 
respect to amounts received or accrued by the contractor 
or subcontractor under any one or more separate con¬ 
tracts with the Departments or subcontracts at the request 
of the contractor or subcontractor. Whenever the Board 
makes a determination with respect to the amount of ex¬ 
cessive profits, whether such determination is made by 
order or is embodied in an agreement with the contractor 
or subcontractor, it shall, at the request of the contractor 
or subcontractor, as the case may be, prepare and furnish 
such contractor or subcontractor with a statement of such 
determination, of the facts used as a basis therefor, and of 
its reasons for such determination. Such statement shall 
not be used in The Tax Court of the United States as proof 
of the facts or conclusions stated therein.’’ 


Act of Feb. 25,1944, c. 63, Title VH, s. 701 (d), 58 Stat. 92: 

“Effective date. The amendments made by subsection 
(b) shall be effective only with respect to the fiscal years 
ending after June 30, 1943, except that (1) the amend¬ 
ments inserting subsections (a) (4) (C), (a) (4) (D), (i) 
(1) (C), (i) (1) (D), (i) (1) (F), (i) (3), and (1) in sec- 
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tion 403 of the Sixth Supplemental National Defense Ap¬ 
propriation Act, 1942, shall be effective as if such amend- ! 
ments and subsections had been a part of section 403 of 
such Act on the date of its enactment, and (2) the amend- j 
ments adding subsection (d) and (e) (2) to section 403 of j 
such Act shall be effective from the date of the enactment 
of this Act.’’ i 

Executive Order 9127 of April 10, 1942: 

“Section 1. I hereby designate the War Production j 
Board, the War Department, the Navy Department, the j 
Treasury Department, the United States Maritime Com- j' 
mission, and the Reconstruction Finance Corporation as j 
the governmental agencies authorized to inspect the plant 
and to audit the books and records, as provided by Title ' 
XTIT of the said Second War Powers Act, 1942. Such in- ! 
spection and audit and the determination whether a given 
contract is a defense contract, as defined in Title XIII of j 
the Second War Powers Act, 1942, may be made in the ! 
case of (a) any contractor with whom a defense contract! 
has been placed by such agency, or, in the case of the Re- j 
construction Finance Corporation, by any corporation! 
created or organized by it, at any time after the declara- j 
tion of emergency on September 8, 1939, and before the i 
termination of the present war, and in the case of (b) any! 
subcontractor performing work required by any such de-j 
fense contract. The Chairman of the War Production 
Board is authorized to issue rules and regulations and to j 
establish policies to coordinate and govern the War De-| 
partment, the Navy Department, the Treasury Depart-; 
ment, the United States Maritime Commission, and the 
Reconstruction Finance Corporation in exercising the| 
functions vested in them by this order. 


“Section 4. The power to administer oaths or affirma¬ 
tions and to issue subpoenas for the attendance of wit¬ 
nesses or the production of books, records, or other docu-l 
mentary or physical evidence deemed relevant to the in-j 
quiry, conferred by section 1302, and, through the Depart¬ 
ment of Justice, the power to invoke the aid of any court 
of the United States, conferred by section 1303, Title XIII, 
of said Second War Powers Act, may be exercised, pern 
formed, or carried out by the Chairman of the War Pron 

i 

i 
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duction Board, the Secretary of War, the Secretary of the 
Navy, the Secretary of the Treasury, any member of the 
United States Maritime Commission, or the Chairman of 
the Board of Directors of the Reconstruction Finance Cor¬ 
poration, as the case may be, or by such other officer 
or officers or civilian officials as may be authorized, em¬ 
powered or directed by any of them so to do for his re¬ 
spective department or agency.” 


STATEMENT OF POINTS. 

The following are the errors which the appellant claims 
were made by The Tax Court of the United States in its 
opinion of March 18, 1948, and by its decision and order of 
March 19, 1948: 

1. The Court erred in holding that the appellee com¬ 
menced renegotiation of the appellant’s subcontracts with 
Defense Plant Corporation for the fiscal year ended No¬ 
vember 30, 1942, which were completed and paid for prior 
to November 30, 1942, within the time allowed by section 
403 (c) (6) of the Renegotiation Act of 1942 as amended 
October 21, 1942 (c. 619, Title VIII, s. 801, 56 Stat. 982). 

2. The Court erred in holding that the July 1, 1943, 
amendment to the Renegotiation Act (c. 185, 57 Stat. 347) 
applied retroactively to the appellant’s subcontracts with 
Defense Plant Corporation for the fiscal year ended No¬ 
vember 30, 1942, which were completed and paid for prior 
to July 1, 1943. 

3. The Court erred in holding that the retroactive ap¬ 
plication of the July 1, 1943, amendment of the Renegotia¬ 
tion Act (c. 185, 57 Stat. 347) to appellant’s subcontracts 
with Defense Plant Corporation for the fiscal year ended 
November 30, 1942, which were completed and paid for 
prior to July 1,1943, was constitutional and did not violate 
the Fifth Amendment to the Constitution of the United 
States. 




15 


4. The Court erred in holding that the appellant real¬ 
ized excessive profits for the fiscal year ended November 
30, 1942, in the amount of $362,098. 

i 

i 

I 

j 

SUMMARY OF ARGUMENT. 

Renegotiation of appellant’s subcontracts with D.P.C. j 
which were completed and paid for within the fiscal year j 
ended November 30, 1942, was not commenced within the 
time allowed by section 403 (c) (6) of the Renegotiation j 
Act as amended October 21, 1942, which provides that no 
renegotiation shall be commenced more than one year | 
after the close of the fiscal year of the contractor or sub- i 
contractor within which completion or termination of the 1 
contract or subcontract occurs (Act of April 28, 1942, j 
c. 247, Title IV, s. 403, 56 Stat. 245; as amended by Act of j 
Oct. 21, 1942, c. 619, Title VIII, s. 801, 56 Stat. 982). j 
Congress, in enacting section 403 (c) (6), did not spell [ 
out in that section what was meant by the words “renego- j 
tiation commenced,” but in section 403 (c) (5) the same 
words are used and Congress did spell out very clearly | 
what was meant by these words. Since both sections 403! 
(c) (5) and 403 (c) (6) were enacted at the same time, 
October 21, 1942, and since both sections provide for limi¬ 
tations on the time when renegotiation could be com¬ 
menced, and since nowhere in the legislative history of 
these two sections is there any suggestion of any distinc¬ 
tion in the meaning to be given to the words “renegotia¬ 
tion commenced” as used in the two sections, it is the ap¬ 
pellant’s contention that there is no basis for making any 
such distinction. Therefore, “renegotiation commenced” 
as used in section 403 (c) (6) must be given the same mean-: 
ing as is given to “renegotiation commenced” as used in 
section 403 (c) (5). 
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“Renegotiation commenced’’ as used in section 403 
(e) (5) clearly means the beginning of an attempt by a 
“Secretary’’ to bring the contractor into agreement with 
him upon the amount of excess profits realized after the 
Secretary has concluded, from financial data submitted to 
him, that excessive profits were probably realized, and 
“renegotiation commenced” does not mean some prelimi¬ 
nary step which might or might not lead ultimately to the 
conclusion that excessive profits had been realized. 

All acts done by the appellee prior to November 30,1943, 
were preliminary to any attempt to bring the appellant 
into agreement upon the amount of excessive profits real¬ 
ized, and in fact were preliminary even to the appellee’s 
reaching any conclusion that excessive profits had been 
realized by the appellant which would require renegotia¬ 
tion of the appellant by the appellee, and therefore did not 
constitute a commencement of renegotiation within the 
meaning of and the time required by section 403 (c) (6). 

All of the appellant’s business with D.P.C. during its 
fiscal year ended November 30, 1942, consisted of subcon¬ 
tracts that were fully completed and paid for prior to July 
1, 1943. Prior to July 1, 1943, contracts and subcontracts 
with D.P.C. were not subject to renegotiation. By the 
Military Appropriation Act of 1944 (c. 185, 57 Stat. 347), 
effective July 1, 1943, the 1942 Renegotiation Act was 
amended to include contracts and subcontracts of D.P.C. 

The appellant’s business with D.P.C. during its fiscal 
year ended November 30, 1942, was not subject to renego¬ 
tiation prior to July 1, 1943, since the terms of the Re¬ 
negotiation* Act in force before that date did not purport 
to include and did not even refer to contracts or subcon¬ 
tracts with D.P.C., and since the agencies charged with ad¬ 
ministration of the Act construed it as not applying to 
D.P.C. contracts and subcontracts, and in particular the 
War Department, in concluding an overall renegotiation 
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of the appellant’s business on May 20, 1943, excluded all j 
contracts and subcontracts with D.P.C. as non-renegoti- 

i 

able. Moreover, it was not the intent of Congress that the j 
Renegotiation Act prior to July 1, 1943, should apply to j 
contracts or subcontracts of D.P.C., as is borne out by the I 
Truman Report submitted to the Congress on May 30, j 
1943, and the subsequent enactment of the July 1, 1943, j 
amendment to the Renegotiation Act (c. 185, 57 Stat. 347), j 
which specifically extended the application of the Act to j 
D.P.C. contracts and subcontracts. j 

The July 1, 1943, amendment to the Renegotiation Act j 
(c. 185, 57 Stat. 347), although it made contracts and sub- j 
contracts with D.P.C. subject to renegotiation, did not 
apply retroactively to the appellant’s subcontracts with i 
D.P.C. which were completed and paid for prior to July 
1, 1943. Congress did not intend such retroactive effect, 
for in the 1942 Renegotiation Act (Act of April 28, 1942, j 
c. 247, Title IV, s. 403 (e), 56 Stat. 245) it specifically ex¬ 
cluded contracts and subcontracts which were completed j 
and paid for prior to the date of enactment, because of its j 
conviction, disclosed by the legislative history of the Act, j 
that such contracts and subcontracts could not be consti¬ 
tutionally renegotiated. Furthermore, the July 1, 1943,! 
amendment (c. 185, 57 Stat. 347) did not purport by its 
terms to apply to contracts and subcontracts which were! 
completed and paid for prior to its enactment, whereas, in 
the other amendments to the same Act, whenever any pro-, 
vision was intended to be applicable as of a date prior to 
its enactment, the effective date was invariably spelled 
out. j 

The July 1, 1943, amendment to the Renegotiation Act 
(c. 185, 57 Stat. 347) is inapplicable to the appellant’s con¬ 
tracts and subcontracts with D.P.C. which were previously 
completed and paid for, not only because Congress so in¬ 
tended, but because the contrary interpretation would be 
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unconstitutional. The appellant does not attack the con¬ 
stitutionality of the Renegotiation Acts as such. It recog¬ 
nizes the power of Congress to regulate profits made on 
existing and prospective war-production contracts. How¬ 
ever, war does not repeal the Constitution. The retroac¬ 
tive recapture, under color of the July 1,1943, amendment 
(c. 185, 57 Stat. 347), of the profits made by the appellant 
on contracts which were no longer in existence, having 
been completed and paid for prior to July 1, 1943, is a 
violation of the due process and just compensation clauses 
of the Fifth Amendment. 

ARGUMENT. 

L The appellee did not commence renegotiation of the 
appellant’s business with DJP.C. for the fiscal year ending 
November 30, 1942, within the time allowed by section 
403 (c) (6) of the 1942 Renegotiation Act as amended 
October 21, 1942. 

A. The acts relied upon by the appellee as constituting 

THE COMMENCEMENT OF RENEGOTIATION PRIOR TO NOVEMBER 

30, 1943. 

Under the provisions of subsection (c) (6) of the 1942 
Renegotiation Act as amended October 21, 1942, the ap¬ 
pellee is barred from commencing renegotiation after No¬ 
vember 30, 1943, of contracts and subcontracts of the 
appellant with D.P.C. which were completed and paid for 
prior to November 30, 1942, the close of the appellant’s 
1942 fiscal year (App. 77) (Act of Apr. 28, 1942, c. 247, 
Title IV, s. 403, 56 Stat. 245, as amended by Act of Oct. 
21, 1942, c. 619, Title Vm, s. 801 (a), 56 Stat. 982 (U.S.C. 
Title 50, App. s. 1191)). 

J. H. Sessions <& Son v. Secretary of War, 
6 T.C. 1236 (1946). 


Gross sales of the appellant under subcontracts with 

the D.P.C. for the fiscal year ended November 30, 1942, 

amounted to $2,003,254.29, of which $1,661,803.78 were at- j 

tributable to subcontracts completed and paid for prior to j 

November 30, 1942 (App. 81). j 

_ 1 

The events which took place prior to November 30, 1943, j 

relied upon by the appellee as constituting the commence- ! 

ment of renegotiation, may be summarized as follows: 

On October 25, 1943, the appellee sent a printed letter 

to the appellant enclosing copies of form R.F.C.-P.A.B. 6. \ 

In said letter the appellee requested the appellant to sup- ! 

ply the information called for by said form (App. 78, 86). 

On November 10, 1943, the appellant sent a letter to the j 

appellee raising the question and asking for a ruling as 

to whether its business with D.P.C. for the year ended j 

November 30, 1942, was subject to renegotiation by the j 

appellee (App. 79, 87). 

On November 18, 1943, representatives of the appellee ! 
called upon the appellant and stated that they had been 
ordered to start officially renegotiation proceedings on 
D.P.C. business done by the appellant for the year ended j 
November 30, 1942, and asked if the information previ¬ 
ously requested by the October 25, 1943, letter (App. 86) 
would be supplied by November 20, 1943. The represents j 
tive of the appellant replied that the information requested 
would not be supplied by November 20, 1943, and further 
stated that the appellant was awaiting an official ruling as 
to the effective date of the Act of July 1, 1943 (c. 185, 571 
Stat. 347) (App. 79). ! 

On November 23, 1943, a representative of the appellee 
sent a letter to the appellant (App. 79, 89) stating that 
the representatives of the appellee, who had called upon 
the appellant on November 18, 1943, for the “purpose of! 
officially starting renegotiation,” had completed their re¬ 
port of the conference; and that as soon as convenient the 
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appellee would continue the assignment covering the 
renegotiation of appellant’s contracts and • subcontracts 
with R.F.C. subsidiaries. 

Nothing else took place prior to November 30, 1943. No 
other meetings or conferences were ever scheduled or held 
between representatives of the appellee or appellant with 
reference to the fiscal year ended November 30, 1942. The 
appellant did not waive any requirement with respect to 
the commencement of renegotiation (App. 79). 

If renegotiation was in fact commenced prior to Novem¬ 
ber 30, 1943, it was by virtue of the events above set forth. 

The appellee no doubt will contend that the letter of 
October 25, 1943 (App. 86), constituted the commence¬ 
ment of renegotiation. 

Whether renegotiation was in fact commenced prior to 
November 30, 1943, by virtue of the events above set forth 
depends on the meaning to be given to the words ‘‘renego¬ 
tiation commenced” as used in section 403 (c) (6), the 
pertinent provisions of which section are: 

“No renegotiation of the contract price pursuant to 
any provision therefor, or otherwise, shall be com¬ 
menced by the Secretary more than one year after the 
close of the fiscal year of the contractor or subcon¬ 
tractor within which completion or termination of the 
contract or subcontract, as determined by the Secre¬ 
tary, occurs.” 

The Tax Court in ruling that renegotiation had been 
commenced prior to November 30, 1943, relied solely on 
its decision in Spray Cotton Mills v. Secretary of War, 9 
T.C. 824 (1947), in which a majority of the Court con¬ 
strued “renegotiation commenced” to mean the taking of 
“the first step or act which set the machinery of renego¬ 
tiation in motion,” such as the mailing of a letter request¬ 
ing financial information from the contractor. It is to be 
noted, however, that three judges of the Tax Court dis- 
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sented in the Spray Cotton Mill s case, and Arundell, J., 
with Van Fossan, J., concurring, wrote a dissenting opin¬ 
ion which supports the appellants contention in this case. 


B. The meaning of ‘ 1 renegotiation commenced” as used 
in section 403 (c) (5) of the 1942 Renegotiation Act 
AS AMENDED OCTOBEB 21, 1942. 

j 

The 1942 Renegotiation Act as originally enacted con¬ 
tained no limitation on the time within which renegotiation ! 
should be commenced- By section 801 of the Revenue Act ! 
of 1942, enacted October 21,1942 (c. 619, Title Vill, s. 801, j 
56 Stat. 982), the Renegotiation Act was amended to pro¬ 
vide for two limitations on the time when renegotiation 
could be commenced. One limitation is contained in what j 
is now subsection (5) of section 403 (c), and the other is j 
contained in what is now subsection (6) of section 403 (c).| 
Section 403 (c) (5) provides: 

i 

“Any contractor or subcontractor who holds con¬ 
tracts or subcontracts, to which the provisions of this 
section are applicable, may file with the Secretaries 
of all the Departments concerned statements of actual 
costs of production and such other financial state¬ 
ments for any prior fiscal year or years of such con¬ 
tractor or subcontractor, in such form and detail, as 
the Secretaries shall prescribe by joint regulation. 
Within one year after the filing of such statements, or 
within such shorter period as may be prescribed by 
such joint regulation, the Secretary of a Department 
may give the contractor or subcontractor written no¬ 
tice, in form and manner to be prescribed in such 
joint regulation, that the Secretary is of the opinion 
that the profits realized from some or all of such con+ 
tracts of subcontracts may be excessive, and fixing a 
date and place for an initial conference to be held 
within sixty days thereafter. If such notice is not 
given and renegotiation commenced by the Secretary 
within such sixty days the contractor or subcontractor 
shall not thereafter be required to renegotiate to elim j. 

j 

j 

i 

I 


i 

I 
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inate excessive profits realized from any such contract 
or subcontract during such fiscal year or years and 
any liabilities of the contractor or subcontractor for 
excessive profits realized during such period shall be 
thereby discharged.” (Italics supplied.) 

A study of the pertinent legislative history discloses 
that the actual wording of subsection (5) and subsection 
(6) as they were finally approved was the same in all 
drafts. Neither in committees nor on the floor of Congress 
was the meaning of these sections discussed. Therefore 
we can only look to the Act itself to ascertain the intent of 
Congress. 

An examination of subsection (5) discloses both what 
is and what is not meant by the words ‘‘renegotiation com¬ 
menced by the Secretary.” “Renegotiation commenced by 
the Secretary” as used in subsection (5) does not mean 
any of the following things: 

1. The filing of financial information by the con¬ 
tractor. 

2. The mere statement by the Secretary or his rep¬ 
resentative that renegotiation is officially opened or 
started. 

3. A written notice that the Secretary is of the 
opinion that excessive profits may have been realized 
by the contractor. 

4. A fixing of a date and place by the Secretary for 
initial conference with the contractor. 

No one or all of the above-listed acts constitute commenc¬ 
ing renegotiation within the meaning of subsection (5), for 
said subsection specifically provides that after the infor¬ 
mation has been filed by the contractor, and after the Sec¬ 
retary has given notice that he is of the opinion that ex¬ 
cessive profits may have been realized by the contractor, 
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and after the Secretary has fixed a date and place for the 
initial conference with the contractor, the Secretary mnst 
still do something after, other and apart from these things 
to constitute the commencement of renegotiation. 

A reading of section 403 (c) (5) can leave no doubt that 
“renegotiation commenced,” as those words are used in 
said subsection, means the beginning of an actual attempt 
on the part of the Secretary, after he has formed an opin¬ 
ion from the financial data submitted by the contractor 
that excessive profits are likely to have been realized, to 
bring the contractor into agreement with him upon the re¬ 
pricing and the amount of excessive profits under the for- j 
mer contract price to be returned to the Government. Sec¬ 
tion 403 (c) (1) authorizes and directs the Secretary “to j 
require the contractor or subcontractor to renegotiate the 
contract price.” And as was said in J. E. Sessions & Son 
v. Secretary of War , 6 T.C. 1236, 1244 (1946): j 

• i 

“It is seen from this and other provisions of the j 
law that the contractor is to be a party to the renego¬ 
tiation. Indeed, one of the chief purposes of the re¬ 
negotiation is to bring both parties into agreement 
upon the repricing and the amount of excessive profits j 
under the former contract price to be returned to the j 
Government.” j 

j 

Counsel for the appellee will, no doubt, contend in ac¬ 
cordance with the majority opinion in Spray Cotton Mills 
v. Secretary of War , 9 T.C. 824 (1947), that any steps pre- j 
liminary to the act of “renegotiation,” i.e., the attempt to j 
reprice contracts and determine the amount of excessive 
profits under the former contract prices to be eliminated i 
by agreement, or, failing agreement, by unilateral determi- ! 
nation and order—which might ultimately lead to a rene- j 
gotiation, constitute a commencement of renegotiation. ! 
But Congress clearly indicated in subsection (5) that such j 
preliminary steps do not constitute a “commencement of j 


J 
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renegotiation.’’ Under subsection (5), if the Secretary, 
after a review of the statements of actual costs of produc¬ 
tion and other financial data filed by the contractor, is of 
the opinion that the profits realized by the contractor were 
not excessive, renegotiation would never be commenced. 
Thus, by the provisions of subsection (5), any acts done 
or steps taken which might ultimately lead to a renegotia¬ 
tion clearly do not constitute the commencement of renego¬ 
tiation, and by the express provisions of subsection (5) 
“renegotiation commenced” is action which takes place 
after the preliminary steps of the contractor filing the 
financial information, the Secretary’s reaching an opinion 
that excessive profits may have been realized and sending 
the contractor written notice of that fact, and fixing a time 
and place for an initial conference. It is after these pre¬ 
liminary steps have all been taken that renegotiation must 
be commenced by the Secretary. 


C. The meaning of ‘‘renegotiation commenced” as used 
in section 403 (c) (6) is governed by section 403 (c) 
(5). 

An examination of the provisions of section 403 (c) (6) 
reveals that nowhere in said section did Congress spell out 
what it meant by “renegotiation commenced,” but, as 
pointed out supra , Congress did spell out in the preceding 
subsection 5 what it meant by “renegotiation commenced.” 

In order for the appellee to contend, and this Court to 
find, that renegotiation in this case was commenced prior 
to November 30, 1943, the appellee must contend, and this 
Court must find, that “renegotiation commenced” as used 
in subsection (6) means something different from “rene¬ 
gotiation commenced” as used in subsection (5). 

It is the appellant’s contention that there is no basis for 
making any such distinction. Nowhere in the legislative 
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history of subsections (5) and (6) is there any suggestion 
of any distinction in the meaning to be given “renegotia- ! 
tion commenced’’ as used in the two subsections; and as 
was said in J. H. Sessions & Son v* Secretary of War, 6 
T.C. 1236, 1240 (1946), in speaking of these same two sub- i 
sections: 

j 

i 

“If the legislators had in mind the distinction which 
the respondent makes, it seems only reasonable to ex- ' 
pect that somewhere in the legislative history or in i 
the provisions themselves some attention would have j 
been focused upon it.” 

j 

This is especially true when it is remembered that both j 
subsections (5) and (6) were enacted at the same time, on i 
October 21, 1942 (c. 619, Title VIII, s. 801, 56 Stat. 982). ! 

The majority opinion in Spray Cotton Mills v. Secre- j 
tary of War, 9 T.C. 824 (1947), on which the Tax Court j 
relied and followed in this case, interprets “renegotiation 
commenced” as used in subsection (6) as meaning not only | 
something different from “renegotiation commenced” as j 
used in subsection (5) but also as though these words were j 
synonymous with “renegotiation proceedings com- j 
menced.” If that had been the intent of Congress, it eas- ! 
ily could have expressed that intent in subsection (6) by 
inserting the word “proceedings.” Not only did Congress 
not do so, but it clearly indicated in subsection (5) that | 
“renegotiation commenced” did not mean “renegotiation j 
proceedings commenced,” and Congress elected to use 
the very same words in subsection (6). Since there j 
is no basis for making any distinction between “re¬ 
negotiation commenced” as used in subsections (5) and 
(6), and since subsection (5) clearly indicates what is | 
meant by “renegotiation commenced,” it is submitted j 
that “renegotiation commenced” as used in subsection (6) I 
must be governed by subsection (5). 
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D. The administrative interpretation of section 403 (c) 

(6) issued May 27, 1943, should not control this case. 

Counsel for appellee will no doubt urge upon the Court 
the proposition that the interpretation given to a statute 
by those charged with the duty of administering it should 
control; and since the Departments charged with admin¬ 
istering the 1942 Renegotiation Act issued an interpreta¬ 
tion of subsection (6) on May 27, 1943, that interpretation 
should control in this case. The interpretation issued on 
May 27, 1943, was as follows: 

“Commencement of Renegotiation. The Depart¬ 
ments interpret this provision to mean that renegotia¬ 
tion commences at the time of the institution of pro¬ 
ceedings to obtain the information which is to be used 
as a basis for the determination of excessive profits” 
(App. 83). 

There are several reasons why this interpretation should 
not control in the present case. Perhaps the shortest one 
is that given by the Court in J. H. Sessions <£ Son v. Secre¬ 
tary of War , 6 T.C. 1236, 1240 (1946): 

“Nevertheless, laws must be read as they are writ¬ 
ten, despite the fact that someone charged with their 
administration may have interpreted them differ¬ 
ently.” 

Moreover, it is to be noted that the parties charged with 
the administration of the 1942 Renegotiation Act originally 
interpreted “renegotiation commenced” as used in sub¬ 
section (6) in a manner not inconsistent with the use of 
these words in subsection (5). “The Joint Statement by 
the War, Navy and Treasury Departments and the Mari¬ 
time Commission of Purposes, Principles, Policies and In¬ 
terpretations ” relative to the Renegotiation Act was is¬ 
sued March 31, 1943. The interpretation given in this 
Joint Statement of subsection (6) was as follows: 
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i 

i 


“The Departments interpret this provision to mean 
that renegotiation commences on a specific date set by 
the Department conducting renegotiation for the ini¬ 
tial conference unless otherwise agreed by the con- j 
tractor” (App. 82). j 

j 

It seems apparent that in reaching this interpretation the 
Departments were following the fundamental rules of 
statutory construction and were interpreting “renegotia- j 
tion commenced” in the light of the meaning given to that 
phrase in the preceding subsection (5). 

On May 27, 1943, this interpretation was amended to 
read as quoted above. No public announcement or release 
was made of this change from the interpretation given in 
the Joint Statement. This new interpretation was given j 
only to government personnel engaged in the administra¬ 
tion of the renegotiation law by means of a manual which | 
was not made available to the contractors subject to re- j 
negotiation (App. 83). No reason has ever been officially 
advanced for this change in interpretation. However, it 
is reasonable to suppose that those charged with the duty 
of administering the Renegotiation Act of 1942 found their 
task so great that they consciously sought an interpreta¬ 
tion that would extend the time to perform it. But the | 
clear, specific intent of Congress cannot thus be circum- j 
vented by an administrative interpretation, whatever the j 
reason for that administrative interpretation may be. 
Moreover, the construction given to an Act of Congress by 
a department of the Government charged with the execu-i 
tion is not controlling upon the courts, as the department 
is not authorized to exercise the judicial function. 

j 

United States v. Eermanos y Compahia, 209' 
U.S. 337, 339 (1908). j 

United States v. Healey , 160 U.S. 136 (1895). j 
Robertson v. Downing , 127 U.S. 607 (1888). 1 

Lincoln Chemical Co. v. Edwards, 289 Fed. 458, 
462 (C.CAl. 2d, 1923). 


I 
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It is true, as was said in United States v. Moore, 95 U.S. 
760 (1877), that— 

“The construction given to a statute by those 
charged with the duty of executing it is always en¬ 
titled to the most respectful consideration, and ought 
not to be overruled without cogent reasons.” 

But this rule does not apply where the interpretation is 
not doubtful. 

United States v. Missouri Pacific Railroad Co., 
278 U.S. 269, 280 (1928). 

Moreover, such respectful consideration is not warranted 
in the instant case, because those charged with the 
duty of executing the 1942 Renegotiation Act have given 
two constructions to subsection (6) which are diametri¬ 
cally opposed. The courts are not justified in yielding to 
an administrative interpretation which has been neither 
uniform nor of long standing. 

Alexander v. Cosden Pipe Line Co., 290 U.S. 
484, 498 (1933). 

Burnet v. Chicago Portrait Co., 285 U.S. 1, 16 
(1931). 

There is a cogent reason for overruling the interpreta¬ 
tion relied upon by the appellee, since it is clearly con¬ 
trary to the legislative intent. The provisions of subsec¬ 
tion (6) must be interpreted and applied in harmony with 
the intention reasonably to be inferred from its terms and 
the circumstances of its enactment. 

Bowers v. New York & Albany Lighterage 
Co., 273 U.S. 346 (1927). 

Moreover, when Congress amended the Renegotiation 
Act by section 701 (b) of the Revenue Act of 1943, it did 
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not adopt any of the prior administrative interpretations 
of those charged with administering the Act, but specifically 
spelled out what should constitute the commencement of j 
renegotiation (Act of Feb. 25, 1944, c. 63, Title Vll, s. j 
701 (b), 58 Stat. 82, U.S.C. Title 50, App. s. 1191). Sec- j 
tion 403 (c) (1) as so amended provides: 

j 

“Whenever, in the opinion of the Board, the 
amounts received or accrued under contracts with the j 
Departments and subcontracts may reflect excessive 
profits, the Board shall give to the contractor or sub- j 
contractor, as the case may be, reasonable notice of ! 
the time and place of a conference to be held with re¬ 
spect thereto. The mailing of such notice by regis¬ 
tered mail to the contractor or subcontractor shall con- j 
stitute the commencement of the renegotiation pro- j 
ceeding. At the conference . . . the Board shall en¬ 
deavor to make a final or other agreement with the con¬ 
tractor or subcontractor with respect to the eiimina-! 
tion of excessive profits received or accrued, . . 
(Italics supplied.) 


E. The acts relied upon by the appellee did not consti- ! 

TUTE A COMMENCEMENT OP RENEGOTIATION PRIOR TO NOVEM¬ 
BER 30, 1943. | 

i 

i 

Construing all the acts which took place prior to Novem¬ 
ber 30, 1943, in the light most favorable to the appellee, 
they at best constitute nothing more than a request for 
financial information, and a self-serving statement that 
“renegotiation proceedings were officially started.” An 
examination of the scheme and method of procedure pro¬ 
vided for in the 1942 Renegotiation Act clearly indicates 
that “renegotiation commenced” means something more 
than the requesting, either orally or in writing, of the fur¬ 
nishing of costs and other financial information from the 
contractor, and means more than the mere making of a 
statement that renegotiation proceedings have officially 
commenced. As the Court said in Spaulding v. Douglas 

i 

i 

i 

i 

i 
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Aircraft Co., 154 F. (2d) 419, 426 (C.C.A. 9th, 1946), “The 
word * renegotiation * implies a hearing.” 

Section 403 (c) (5) provides the machinery for the con¬ 
tractor to take the initiative and voluntarily furnish the 
necessary financial data if he cares to do so, and sets forth 
the time thereafter when the Secretary must form his opin¬ 
ion as to whether excessive profits may have been real¬ 
ized, and the time thereafter when renegotiation must com¬ 
mence. 

It is to be emphasized, however, that nowhere in the 1942 
Renegotiation Act is there any provision requiring the 
contractor to furnish any financial information at any par¬ 
ticular time until the Secretary takes the initiative and de¬ 
mands such information from the contractor. Then, by 
the provisions of section 403 (e), any person who wilfully 
fails or refuses to furnish the information requested is 
subject to fine or imprisonment or both. By the very terms 
of the 1942 Act, if the contractor does not avail himself of 
the provisions of section 403 (c) (5), it is the duty of the 
Secretary to ascertain whether excessive profits have been 
realized and, if he so ascertains, it is his duty to renegoti¬ 
ate contracts and subcontracts of the contractor. 

It is to be noted in the instant case that at no time prior 
to November 30, 1943, did the appellee have any evidence 
before it which would enable it to form the opinion that 
excessive profits might have been realized by the appel¬ 
lant. Indeed, it was not until March 11, 1944, that the 
financial information upon which such an opinion could be 
based was in the hands of the appellee (App. 80). The 
letter of October 25,1943 (App. 86), clearly shows that at 
taat time no decision had yet been reached as to whether 
renegotiation would or would not be required. That letter 
among other things states: 

“We understand that your company had transac¬ 
tions with certain of the above-named RFC subsidi- 




aries during the same fiscal year [1942]; and accord¬ 
ingly it is necessary that this board determine whether 
or not excessive profits were realized therefrom . . . 
However, fairly comprehensive data are required be¬ 
fore final determination can be made. ,, 

Indeed, the form enclosed in said letter of October 25,1943, j 
which appellant was requested to complete contained the j 
following: 

i 

‘‘Note: Your company is at liberty to include a 
brief statement of any reasons why it cannot submit j 
any of the data requested in this schedule, and also to 
give its reasons why it does not believe your company 
should be subject to renegotiation by this board j 
(Italics supplied.) 

! 

Whereupon the appellant, on November 10, 1943, sent a 
letter to the appellee (App. 87) setting forth its reasons ! 
why it did not believe it should be subject to renegotiation : 
by the appellee, and that letter was not answered by the j 
appellee until February 12, 1944 (App. 79, 89). In said j 
letter of February 12, 1944, the appellee stated: 

“We will appreciate your cooperation and request I 
that you submit the information previously requested i 
on our form RFC-PAB 6, originally transmitted by us j 
to you for that purpose. The required information j 
must be submitted to us not later than March 1, 1944.’ y j 

I 

Thus, even as late as February 12, 1944, the appellee had j 
not formed an opinion, and had no evidence before it from | 
which it could form an opinion, that excessive profits might j 
have been realized by the appellant. It was not until 
March 28,1944, that the respondent reached such an opin¬ 
ion (App. 94) and “commenced renegotiation” within the ; 
meaning of subsection (6). 

Thus, if the interpretation of subsection (6) is controlled 
by subsection (5), it is clear that the acts relied upon by 
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the appellee did not constitute a commencement of renego¬ 
tiation prior to November 30, 1943, within the meaning of 
subsection (6). 

Appellee will no doubt contend as the Tax Court ruled, 
that Congress by its requirement in subsection (6) that 
“renegotiation . . . shall be commenced” meant that the 
Secretary must begin or perform the first act in, or origi¬ 
nate, or take the first step in the renegotiation proceedings 
within the year following the close of the contractor’s fiscal 
year, and that this was done in the instant case by request¬ 
ing in writing that the financial information be supplied by 
the contractor, and by representatives of the Secretary 
visiting the contractor and requesting the information, 
and stating that they had been ordered to open officially 
re; legotiation proceedings. In support of that contention, 
counsel for the appellee will no doubt argue, as he did in 
Spray Cotton Mills v. Secretary of War, 9 T.C. 824 (1947), 
that, this having been done, there was nothing more that 
the respondent could do; that the next link in the renegoti¬ 
ation procedure was not dependent upon the Secretary 
but upon the contractor; that any other interpretation 
would require the Secretary to perform acts in addition 
to requesting the information, and would require that the 
Secretary complete such additional acts within the time 
specified by subsection (6) of section 403 (c); and that 
would put the Secretary at the mercy of the contractor, 
who could prevent or delay the Secretary from commenc¬ 
ing renegotiation within the period of limitation. 

In making such an argument, counsel for the appellee 
completely overlooks the provisions of section 403 (d) of 
the 1942 Renegotiation Act, which clothes the Secretary 
with all the powers of Title XIII of the Second War Pow¬ 
ers Act of 1942. Congress, by the provisions of section 
403 (d) of the 1942 Renegotiation Act (which section was 
in the Act as originally passed), supplied the Secretary 
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with the machinery to enable him to discharge the burden 
and duty imposed upon him by the Act of ascertaining 
whether excessive profits had been realized or were likely j 
to be realized, by giving him the right to enter upon the j 
premises of the contractor and audit the books and records 
of the contractor, and to issue subpoenas for the attend¬ 
ance of witnesses, production of books, records or other 
documentary evidence, and through the Department of 
Justice to invoke the aid of any court of the United States. 
The provisions of section 403 (d) of the 1942 Renegotiation i 
Act were further implemented by Executive Order 9127, | 
designating the departments and agencies to inspect the } 
plants and audit the books and records of defense contrac- ! 
tors, and this order vested the Reconstruction Finance j 
Corporation with such authority. 

If it is determined that the appellee did not commence 
renegotiation prior to November 30, 1943, then the parties 
have stipulated that only $341,450.51 of sales attributable 
to contracts and subcontracts with Defense Plant Corpo- I 
ration for the fiscal year ended November 30, 1942, were 
not barred from being renegotiated, by the limitation con- j 
tained in subsection (6) of section 403 (c), and a determi- I 
nation of excessive profits for such sales in the amount ! 
of $61,718.89 is a proper and correct determination pro- ! 
vided the Renegotiation Act of 1942 as amended July 1, j 
1943 (c. 185, 57 Stat. 347), applies and is constitutional in 
its application to the petitioner for the fiscal year ended j 
November 30, 1942 (App. 81). 

II. The appellant’s subcontracts with D.P.C., which were j 

completed and paid for prior to July 1, 1943, are not sub- j 

ject to renegotiation. 

The appellant made the sales here in question during its 
fiscal year ending November 30, 1942. The contracts of I 
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sale contained no provision for adjustment of price or for 
renegotiation. The appellant’s sales were made, not to 
any agency of the United States, but to others, who resold 
to D.P.C., a subsidiary of Reconstruction Finance Corpo¬ 
ration. All the appellant’s indirect sales to D.P.C. for its 
fiscal year ending November 30, 1942, were completed and 
paid for prior to July 1,1943 (App. 78). 

The appellee renegotiated the appellant’s said subcon¬ 
tracts with D.P.C., acting under the Renegotiation Act of 
1942 as amended,* and on February 28, 1945, issued an 
order (App. 44) embodying a unilateral determination of 
excessive profits on the said subcontracts in the amount of 
$362,098. This sum, after allowance of a tax credit of 
$275,278, was collected by the United States over the pro¬ 
test of the petitioner by withholding payments on other of 
the petitioner’s contracts (App. 80). 

The appellant contends that its said subcontracts with 
D.P.C., which were completed and paid for prior to July 
1, 1943, are not subject to renegotiation. 


A. Prior to the amendment of Judy 1, 1943, which spe¬ 
cifically MADE CONTRACTS AND SUBCONTRACTS WITH D.P.C. 
SUBJECT TO RENEGOTIATION, THE PETITIONER’S SUBCON¬ 
TRACTS WITH D.P.C. WERE NOT SUBJECT TO RENEGOTIATION. 

1. The Renegotiation Act of 1942 by its specific terms did 
not purport to include contracts or subcontracts with 
D.P.C. 

The language of the 1942 Renegotiation Act was speci¬ 
fically restricted to contracts and subcontracts with the 
War, Navy and Treasury Departments and the Maritime 
Commission. Section 403 (a) of the 1942 Renegotiation 

•Act of April 28, 1942, c. 247, Title IV, s. 403, 56 Stat. 245, 
as amended, U.S.C. Title 50, App. s. 1191. 
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Act as amended by the Act of October 21, 1942 (c. 619, 
Title Vm, s. 801 (a), 56 Stat. 982), provides: j 

“The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Depart- ! 
ment, and the Maritime Commission respectively.” | 

I 

Section 403 (c) (1) as amended authorizes the Secre- j 
tary of each Department to withhold or recapture exces¬ 
sive profits “from any contract with such Department or j 
from any subcontract thereunder.” 

The Act does not purport to apply to any other con- j 
tracts than those with “Departments” as defined in sec¬ 
tion 403 (a) and subcontracts thereunder. 

i 

| 

2. Congress did not intend to make contracts or subcon¬ 
tracts with D.P.C. subject to renegotiation prior to the j 
amendment of July 1, 1943. 

The 1942 Renegotiation Act contains no mention of con- j 
tracts and subcontracts with D.P.C. This omission in a ! 
clear and unambiguous statutory provision expressed the j 
intent of Congress to exclude such contracts. 

Nor were the R.F.C. subsidiaries merely overlooked. 
D.P.C. had been in existence for nearly two years (App. 
83) and was in full-scale operation when the Renegotia- j 
tion Act of 1942 was enacted. 

As late as March 30, 1943, the Truman Committee in j 
submitting to the Congress a report on renegotiation (Sen¬ 
ate Report No. 10, Part 5, 78th Cong. 1st Sess.) suggested 
that it be authorized to continue its investigation, saying, I 
at page 17: 

i 

i 

“The investigation should also be continued for the 
purpose of determining whether the scope of the re- j 
negotiation law should be broadened to include other 
departments and other war expenditures, such as those ! 
made by the Defense Plant Corporation for war j 
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plants, which contracts are understood to be not cov¬ 
ered by the law in its present form. ,, 

And only a few days before the passage of the July 1, 
IS 43, amendment (c. 185, 57 Stat. 347) Senator Thomas, 
the chairman of the Appropriations Co mmi ttee which had 
recommended the striking out of that amendment, ex¬ 
plained the recommendation to the Senate as follows (89 
Cong. Rec. 6581): 

“Under the existing law, as I understand, War De¬ 
partment contracts are subject to renegotiation, Navy 
Department contracts are subject to renegotiation, 
Maritime Commission contracts are likewise subject 
to renegotiation, but contracts with the Defense Plant 
Corporation and the Defense Supplies Corporation 
are not subject to renegotiation.” 

Congress did not include contracts and subcontracts with 
D.P.C. even when it amended the Renegotiation Act to in¬ 
dude contracts and subcontracts with the Treasury De¬ 
partment. 

By the Act of October 21, 1942, Congress amended sec¬ 
tion 403 (a) of the 1942 Renegotiation Act, adding the 
Treasury Department to the other named “Departments,’’ 
and so extending the application of the Act to Treasury 
Department contracts and subcontracts. It is clear that 
at that time Congress had before it the whole question of 
the status of contracts made by governmental corpora¬ 
tions such as D.P.C. for subsection (c) of the October 21, 
1942, amendment provides: “(i) (1), The provisions of 
this section shall not apply to * (i) any contract by a De¬ 
partment with any other department, bureau, agency, or 
governmental corporation of the United States . . / ” 
(Italics supplied.) 

Thus, although Congress unquestionably considered the 
status of D.P.C. contracts at the time it enacted the amend- 






ment of October 21, 1942, adding the Treasury Depart¬ 
ment to the other ‘ ‘ Departments, ’ ’ it significantly omitted 
D.P.C. | 

It was not until July 1, 1943, that Congress saw fit to 
include contracts and subcontracts with D.P.C. By the j 
Act of July 1,1943 (c. 185, 57 Stat. 347), Congress amended j 
section 403 (a) of the Renegotiation Act so as to add De¬ 
fense Plant Corporation, Defense Supplies Corporation, 
Metals Reserve Company and Rubber Reserve Company 
to the other named * 1 Departments.’’ 

This amendment reads as follows: 

“Provided further, That clauses (1) and (2) of 
subsection (a) of section 403 of the Sixth Supplemen¬ 
tal National Defense Appropriation Act, 1942, as j 
amended, are amended to read as follows: 

“ ‘Sec. 403. (a) For the purposes of this section— j 

“ *1. The term “Department” means the War De¬ 
partment, the Navy Department, the Treasury De¬ 
partment, the Maritime Commission, Defense Plant 
Corporation, Metals Reserve Company, Defense Sup- i 
plies Corporation, and Rubber Reserve Company, re¬ 
spectively. 

“ ‘2. In the case of the Maritime Commission, the j 
term “Secretary” means the Chairman of such Com¬ 
mission, and in the case of Defense Plant Corporation, j 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, the term “Secre¬ 
tary” means the board of directors of the appropriate 
corporation. ’: 

“Provided further, That section 403 of the Sixth j 
Supplemental National Defense Appropriation Act, | 
1942, as amended, is further amended by adding at the i 
end thereof the following subsection: 

“‘(k) All the provisions of this section shall be 
construed to apply to Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora- j 
tion, and Rubber Reserve Company/ ” 


The very fact that Congress found it necessary to name 
D.P.C. specifically is strong evidence that it had not in- j 
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tended to include it prior to July 1, 1943. Otherwise the 
amendment would only declare the pre-existing law. But 
the addition which it made to the words of the statute was 
consistent with change of intent and not with mere clarifi¬ 
cation of the earlier Act; since the contrary did not appear, 
it imported a change of meaning. 

3. The agencies charged with administration of the 1942 
Renegotiation Act prior to the July 1 , 1943 , amendment 
did not construe it as applying to contracts or subcon¬ 
tracts with DjP.C. 

The agencies charged with administration of the 1942 
Renegotiation Act prior to the July 1, 1943, amendment 
construed it as applying only to contracts and subcontracts 
with the War, Navy and Treasury Departments and the 
Maritime Commission. 

On March 31, 1943, the War, Navy and Treasury De¬ 
partments and the Maritime Commission issued a Joint 
Statement of “Purposes, Principles, Policies and Inter¬ 
pretations’ ’ under the Renegotiation Act then in effect 
(App. 81). The interpretations of the Renegotiation Act 
made in the Joint Statement represented the opinion of 
the departments charged with administration of the Act. 
These interpretations were designated J-PAB-1 to J- 
PAB-12, inclusive. 

An examination of the Joint Statement discloses that no 
attempt was made to extend the meaning of the term “De¬ 
partment” as used in the Renegotiation Act as amended 
October 21, 1942, for paragraph 5 of J-PAB-1 of the Joint 
Statement provides: 

“The provisions of section 403 [Renegotiation Act 
of 1942 as amended October 21, 1942] relate to all 
contracts entered into by the War and Navy Depart¬ 
ments and the Maritime Commission. Contracts of 
the Treasury Department subject to renegotiation in¬ 
clude . . . [list of contracts included].” 





J-PAB-2 (b) (i) of the Joint Statement concerns con¬ 
tracts with other governmental agencies. It specifically j 
interprets the 1942 Renegotiation Act as inapplicable to 
contracts and subcontracts with D.P.C., for paragraph 1 
of J-PAB-2 (b) (i) provides in part: ! 

i 

“. . . contracts with Defense Supplies Corpora¬ 
tion, Metals Reserve Company, Rubber Reserve j 
Company and similar governmental corporations are 
not subject to renegotiation unless it appears that the 
governmental corporation was acting as the direct j 
agent for one of the Departments/’ j 

j 

The Joint Statement, as part of the above-quoted Regu- j 
lation, refers to a Statement of Policy, approved by the 
Under Secretary of War and the Under Secretary of the j 
Navy, which prohibits renegotiation of certain contracts j 
placed by D.P.C. (those for plant construction) and allows 
but does not require renegotiation of others (those for j 
personal property) at the option of the contractor. Re¬ 
negotiation of D.P.C. contracts for personal property was 
to be purely voluntary because of the view of all depart¬ 
ments that such renegotiation had not been authorized by j 
Congress. This is explicitly set forth in J-PAB-2 (b) (i), 
par. 2, of the Joint Statement: j 

“It frequently happens that manufacturers of | 
machine tools and other equipment and personal prop- j 
erty for Defense Plant Corporation prefer to obtain j 
a clearance from any possible statutory liability for j 
excessive profits on those contracts instead of relying j 
solely on the view of the Departments that such con¬ 
tracts are not subject to renegotiation . . j 

I 

I 

i 

| 

This policy and this interpretation of the 1942 Renego¬ 
tiation Act were followed by the departments charged with 
the administration of the Act until the amendment of July 
1, 1943, which specifically made contracts and subcontracts 
with D.P.C. subject to renegotiation. 
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This is proved by the fact that in the renegotiation 
agreement entered into by the appellant on May 20, 1043, 
with the Under Secretary of War, for the appellant’s fiscal 
year ended November 30, 1942, the appellant’s subcon- 
tra its with D.P.C. were excluded from renegotiation (App. 
32, 39). 

From an examination of the correspondence between the 
appellant and the appellee it is further obvious that the 
appellee did not regard the appellant’s subcontracts with 
D.P.C. as having been made under prime contracts which 
were entered into by D.P.C. as a direct agent of the War 
Department 

On February 12, 1944, R. C. Patterson, Chief Adminis¬ 
trative Officer of R.F.C. Price Adjustment Board, sent a let¬ 
ter to the appellant (App. 89). This letter quotes from a 
previous letter written by Joseph M. Dodge, chairman of 
the War Department Price Adjustment Board, referring 
to the appellant’s previous voluntary renegotiation agree¬ 
ment and confirming the fact that, on May 20, 1943, when 
the agreement was made, the War Department considered 
the renegotiation statutes inapplicable to the appellant’s 
subcontracts with D.P.C.: 

“If the business with the Reconstruction Finance 
Corporation subsidiaries was not included voluntarily, 
then that business was considered non-renegotiable 


The R.F.C. Price Adjustment Board relied solely on the 
July 1, 1943, amendment for its authority to renegotiate 
the appellant’s subcontracts with D.P.C. On October 25, 
1943, it sent a printed letter to the appellant (App. 86). 
This letter reads in part as follows: 

“Under date of July 1, 1943 . . . Congress includ¬ 
ed Defense Plant Corporation . . . within the provi¬ 
sions of section 403 of the Sixth Supplemental Na¬ 
tional Defense Appropriation Act of 1942, as amend¬ 
ed.” 
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This reference reflected the view of the R.F.C. Price Ad¬ 
justment Board that the Renegotiation Act of 1942, as 
originally enacted, was inapplicable to the appellant’s sub¬ 
contracts with D.P.C. and indicated that the R.F.C. Price 
Adjustment Board relied solely on the July 1,1943, amend¬ 
ment for its authority to renegotiate these contracts. 

This is further borne out by the second paragraph of 
the same letter: 

‘‘We are advised that the War Department has 
completed renegotiation of all business of your com¬ 
pany for the fiscal year ended November 30, 1942 to 
which the renegotiation statute was applicable prior 
to the July 1, 1943 amendment.” 


Moreover, from an examination of the said renegotia¬ 
tion agreement entered into by the appellant with the Un¬ 
der Secretary of War on May 20,1943, which must be pre¬ 
sumed to have been carried out in accordance with the 
policies and interpretations laid down in the Joint State¬ 
ment of March 31,1943, it is obvious that the War Depart¬ 
ment did not regard D.P.C. as its direct agent with respect 
to the prime contracts under which the appellant’s sub¬ 
contracts with D.P.C. were entered into. This is borne 
out by the fact that said renegotiation agreement of May 
20, 1943, in Exhibit C attached thereto excludes from re¬ 
negotiation $2,498,859.53 of the appellant’s sales for its 
fiscal year ended November 30, 1942, which were paid for 
with D.P.C. funds (App. 32, 39). 

As was pointed out supra in this brief, the administra¬ 
tive interpretation given to a statute by those charged 
with the duty of executing it is always entitled to the most 
respectful consideration and should not be overruled with¬ 
out cogent reasons. 

United States v. Moore , 95 U.S. 760 (1877). 
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4. DJP.C. was not acting as a direct agent of the War De¬ 
partment with respect to prime contracts under which 
the appellant entered into its subcontracts, so as to make 
the appellant’s subcontracts subject to renegotiation. 

The appellee will no doubt contend that the 1942 Re¬ 
negotiation Act, apart from the amendment of July 1,1943, 
applied to the appellant’s subcontracts with D.P.C. be¬ 
cause DJP.C. was acting as the direct agent of the War 
Department in making the prime contracts under which 
the appellant entered into its subcontracts. 

Agency is normally a question of fact as well as law, 
and the existence of an agency must be established by the 
party asserting it, in this case the appellee. 

Beard v. United States, 59 F. (2d) 940, 941 
(C.C .A. 8th, 1932). 

Unless Exhibit K, the so-called Take-Out Letter (App. 
149), created an agency relationship, there is no evidence 
in this case that D.P.C. was acting as agent for the War 
Department in entering into the prime contracts under 
which the appellant’s subcontracts arose. This is neces¬ 
sarily true since the War Department was not a party to 
Exhibit L, the so-called Plancor (App. 158), and a con¬ 
tract is not a contract of the United States or any of its 
departments unless the United States or the department is 
named therein as a party. 

United States v. Algoma Lumber Co., 305 U.S. 
415 (1939). 

The appellant submits that the Take-Out Letter (App. 
149) did not make D.P.C. the agent of the War Depart¬ 
ment, for the following reasons: 

1. It does not describe D.P.C. as an agent, nor the War 
Department as a principal, and uses none of the words 
which are common and customary in contracts of agency, 
such as “authority” and “on behalf of.” 
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2. It does not provide for reimbursement of D.P.C. for 
all necessary expenses, but only for direct expenses 4 1 with¬ 
out overhead/’ and not even for all direct expenses unless 
Congress makes the required appropriations (App. 150). 

3. It denies the existence of title in the War Depart¬ 
ment, for paragraph 4 (a) (App. 151) provides that the 
War Department is not to acquire title except on request, 
and not even then unless D.P.C. has been reimbursed in 
full (an event which, as has been pointed out, must await 
an appropriation by Congress). 

By contrast, a principal holds legal or equitable title to 
property acquired on his behalf by his agent. If an agent 
receives legal title, he does so as a trustee for the prin¬ 
cipal. 

Cf. Brown v. Christman, 126 F. (2d) 625, 628 
(C.C.D.A. 1942), citing Restatement, Agency, 
s. 423, comment a. 

4. It provides for a lien adversary to D.P.C. to be held 
by the War Department (App. 153). 

It may be, and the appellant need not dispute, that under 
such Take-Out Letters and Plancors D.P.C. was acting for 
the War Department’s benefit. But merely acting for the 
benefit of another does not make an agent. 

Ledbetter v. Farmers Bank <& Trust Co., 142 F. 
(2d) 147 (C.C.A. 4th, 1944). 

This case holds that one J. R. McQueen, though he acted 
for the benefit of the parties, was not their agent, since he 
was not subject to their control and they were not respon¬ 
sible for his acts. 

There is no indication in Exhibit K (App. 149) of any 
closer relation than naturally exists between two subdi¬ 
visions of the executive branch of the Government, which. 
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in a particular instance, become interested in the same 
subject-matter. If the Post Office Department bought 
paper, which it later resold at cost to the War Depart¬ 
ment, presumably no one would contend that it had acted 
as the Department’s agent. Or, to bring the facts in closer 
harmony with the instant case, let us suppose that the 
Navy Department bought potatoes and the Agriculture 
Department because of its interest in the price and volume 
of production of potatoes agreed to indemnify the Navy, 
and reserved the right to buy the potatoes at cost. If the 
.Navy bought the potatoes, whether or not it resold them, 
would it be said to have acted as the agent of the Agricul¬ 
ture Department? 

These questions are best answered in the words of the 
Government itself. It is unnecessary for the appellant 
to argue hypothetical cases of its own invention, since the 
War Contracts Price Adjustment Board has supplied an 
example on all fours with this case. Regulation 332.10 of 
the War Contracts Price Adjustment Board Renegotiation 
Regulations reads in part as follows: 

“Contracts Involving Named Departments and De¬ 
partments or Agencies other than Named Depart¬ 
ments .—In connection with centralized government 
procurement, certain of the named Departments and 
other governmental agencies execute contracts pursu¬ 
ant to which the articles contracted for may be deliv¬ 
ered to and paid for by other departments or agencies. 
As a general rule, the renegotiability of such contracts 
depends upon whether the contract is with a named 
Department and not upon whether a named Depart¬ 
ment receives delivery of, or pays for, the articles 
purchased. 

“The following situations are illustrative of the 
foregoing principle. . . . 

“(2) Food Distribution Administration manages 
centralized procurement of certain foods. Food Dis¬ 
tribution Administration executes the contracts, allo¬ 
cates the available supply to other interested depart¬ 
ments or agencies (including certain of the named 
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Departments) and is reimbursed by such interested 
departments or agencies. Since Food Distribution j 
Administration is not a named Department, such con¬ 
tracts are not subject to renegotiation.” i 

i 

The appellant submits that the second hypothetical sit¬ 
uation, quoted supra, corresponds to the situation of 
D.P.C. in regard to the contracts under which the appel¬ 
lant’s subcontracts were made and executed. Mutatis mu¬ 
tandis, “D.P.C.” could be substituted for “Food Distribu-| 
tion Administration” in the above quotation wherever it; 

occurs. ! 

! 

The War Department clearly did not intend to be bound 
by the acts of D.P.C. as its agent. It is evident from the 
tenor of the Plancor that the War Department did not in¬ 
tend to incur any further liability or risk of liability be¬ 
yond the clear-cut provisions of the Take-Out Letter. In 
clause 17 of the Plancor the lessee agrees to indemnify 
D.P.C. against any liability arising out of the use of the 
leased property (App. 169). There is no provision in 
either the Take-Out Letter or the Plancor for either D.P.Ck 
or the lessee to indemnify the War Department against 
any liability arising out of the use of the leased property.! 

Finally, the War Department itself must have known 
whether D.P.C. was its agent in any particular instance. 
But the War Department did not regard D.P.C. as its 
agent with respect to the contracts under which the ap¬ 
pellants subcontracts arose, for, as has been pointed out 
supra, in the renegotiation agreement with the War De¬ 
partment into which the petitioner entered on May 20, 
1943, the petitioner’s subcontracts with D.P.C. were ex¬ 
cluded from renegotiation (App. 78, 32)—although the 
War Department’s own policy, expressed in the Joint 
Statement of March 31, 1943, was to renegotiate contracts 
which D.P.C. made as its direct agent, and subcontracts 

i 

thereunder. J 


i 

i 
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It is therefore submitted that D.P.C. was not acting as 
a direct agent of the War Department with respect to prime 
contracts under which the appellant entered into its sub¬ 
contracts, so as to make the appellant’s subcontracts sub¬ 
ject to renegotiation. 


B. The July 1 , 1943, amendment to the Renegotiation 
Act, making contracts and subcontracts with R.F.C. 

SUBSIDIARIES SUBJECT TO RENEGOTIATION, DID NOT APPLY 
RETROACTIVELY TO THE APPELLANT^ SUBCONTRACTS WITH 
D.P.C., WHICH WERE COMPLETED AND PAID FOR PRIOR TO 

« uly 1, 1943. 

The appellee contends that, since the original Act sub¬ 
jected to renegotiation all contracts and subcontracts not 
completed and paid for prior to April 28, 1942, and since 
subsection (k) of the July 1, 1943, amendment directs that 
all provisions of the Act shall be construed to apply to 
D.P.C., therefore all contracts and subcontracts of D.P.C. 
not completed and paid for prior to April 28, 1942, were 
made subject to renegotiation by the July 1, 1943, amend¬ 
ment. 

1. Congress did not intend the July 1, 1943, amendment 
to apply to contracts or subcontracts completed and paid 
for prior to its enactment. 

Congress, when it enacted the 1942 Renegotiation Act, 
specifically exempted contracts and subcontracts complet¬ 
ed and paid for prior to April 28, 1942, the date of its 
enactment (c. 247, Title IV, s. 403 (c), 56 Stat. 245). The 
1942 Renegotiation Act applied only to contracts for which 
final payment had not been made on the date of its enact¬ 
ment. Section 403 (c) reads as follows: 
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“This subsection shall be applicable to all contracts 
and subcontracts hereafter made and to all contracts 
and subcontracts heretofore made, . . . provided that 
final payment pursuant to such contract or subcontract 
has not been made prior to the date of enactment of 
this Act.” (Italics supplied.) ! 

j 

j 

The manifest intent of Congress, in enacting the 1942 j 
Renegotiation Act, to exclude contracts and subcontracts 
which were fully paid for on the date of its enactment is 
strong evidence, in the absence of any expression to the j 
contrary, that Congress did not intend the July 1, 1943, j 
amendment to apply to D.P.C. contracts which were com- j 
pleted and fully paid for on July 1, 1943. This is borne 
out by the reason for which Congress excluded such con- | 
tracts. As is disclosed by a study of the pertinent legis- i 
lative history, Congress believed that the July 1, 1943, j 
amendment could not be applied to contracts or subcon¬ 
tracts completed and paid for prior to its enactment, with¬ 
in the limits of Congressional power fixed by the Constitu- ' 
tion. j 

The 1942 Renegotiation Act was introduced by Repre- j 
sentative Case (88 Cong. Rec. 3137). It must be noted 
that the general rule excluding evidence of legislative de- | 
bates as an aid to statutory interpretation has been modi- j 
fied by the courts to permit consideration of statements by 
the sponsor of the Act, if made on the floor of the house. 

i 

j 

Jennison v, Kirk, 98 U.S. 453 (1878). j 

i 

i 

i 

i 

In proposing the 1942 Renegotiation Act to the Con¬ 
gress, Mr. Case expressed his belief that the power of 
Congress to withhold or recapture profits made on war 
contracts was constitutionally limited to contracts which 
were still executory on the date of the legislative enacts 


i 

I 

i 
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ment, in the following language, which forms part of the 
official legislative history of the Act. 

“This suggested limitation grows out of the recent 
Bethlehem decision by the Supreme Court of the 
United States in which the Court held that if excessive 
profits were made in the prosecution of a contract, 
once having made final settlement and paid the con¬ 
tractor the Government cannot recover. In other 
words, the Court has held that we must lock the bam 
before the horse is taken’’ (88 Cong. Rec. 3137). 


Later, in commenting on the Joint Conference Report 
of the proposed Act (House Report 2030, 88 Cong. Rec. 
3573-3575), Representative Case said that the Act— 

“merely gives the departments an opportunity to re¬ 
negotiate before final payment has been made. Under 
the terms of the Bethlehem decision, when final pay¬ 
ment has been made the terms of the contract cannot 
be renegotiated; excessive payments cannot be with¬ 
held or recaptured” (88 Cong. Rec. 3596). 


By this statement the sponsor of the Renegotiation Act 
reaffirmed his belief that Congress could not constitution¬ 
ally empower the departments to renegotiate contracts on 
which final payment had been made before the Act was 
passed. He did so on the floor of the House, in introducing 
and sponsoring the Act, and conveyed his belief to all mem¬ 
bers of Congress through the pages of the Congressional 
Record. Because of this belief, he expressly limited the 
effect of his Act to authorizing renegotiation of contracts 
and subcontracts “before final payment has been made.” 

There is nothing in the official legislative history of the 
July 1, 1943, amendment to indicate that Congress had 
changed its opinion that it was without constitutional 
power to renegotiate contracts or subcontracts which had 
been fully paid for prior to the date of enactment.’ On the 
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contrary, Representative Case, who introduced the July 
1, 1943, amendment (89 Cong. Rec. 6176), again expressed 
on the floor of the House his doubt that Congress had such 
power, in making the same references to the Bethlehem 
decision which he had made in introducing the original 
Renegotiation Act of 1942, and which have been quoted 
supra (89 Cong. Rec. 6165-6166). 

As pointed out supra , statements made on the floor of 
the House by the sponsor of the Act are admissible to indi¬ 
cate legislative intent. 

Jennison v. Kirk, 98 U.S. 453 (1878). 

It thus appears that the intent of Congress in enacting 
the July 1, 1943, amendment remained unchanged and was 
to exclude from renegotiation all contracts and subcon¬ 
tracts with governmental departments or agencies, newly 
defined as “Departments’’ by the amendment, which were 
fully paid for prior to July 1,1943. 

Moreover, the Conference Report made by the Joint 
Committee of the House and Senate on the Military Ap¬ 
propriation Bill, 1944, containing the July 1, 1943, amend¬ 
ment to the Renegotiation Act, expressly agreed and rec¬ 
ommended that the provisions of the bill should be effec¬ 
tive on and after July 1, 1943. It provides as follows 
(House Report No. 620, 89 Cong. Rec. 6867-6868, at p. 
6868 ): 

“Amendment No. 1: Restores the provisions pro¬ 
posed by the House, including the Defense Plant Cor¬ 
poration and the Defense Supplies Corporation within 
the provisions of the law relative to the renegotiation 
of contracts, amended to include the Metals Reserve 
Company and the Rubber Reserve Company. . . . 
Amendments Nos. 5 and 6: Makes the provisions and 
appropriations in the BUI effective from and including 
July l, 1943 as proposed by the Senate. ” (Italics sup¬ 
plied.) 





The appellant submits that the official legislative his¬ 
tory of the Renegotiation Act conclusively demonstrates 
the intent of Congress to exclude from renegotiation con¬ 
tracts and subcontracts with D.P.C. which had been paid 
for prior to July 1,1943. 

The appellee of course must contend that subsection (k) 
of the July 1,1943, amendment has the effect of making all 
contracts and subcontracts with D.P.C. renegotiable un¬ 
less they were fully paid for on April 28, 1942. There is 
nothing before this Court to support such an interpreta¬ 
tion except the testimony of John D. Goodloe and Elbert 
Thomas in the case of National Electric Welding Ma¬ 
chines Co. v. Stimson, together with Exhibits H and 
I in that case (App. 105, 137, 141). The Tax Court, in 
sustaining the appellee’s contention below, relied solely 
on its own decision in the National Electric Welding Ma¬ 
chines case, supra, based as to Congressional intent on the 
Goodloe letter (App. 137), which was admitted in evidence 
in this case over the objection and exception of the appel¬ 
lant The appellant has reserved its rights, and submits 
that the testimony and exhibits in that case are here im¬ 
material and inadmissible for the following reasons (App. 
83): 

The testimony referred to in the National Electric Weld¬ 
ing Machines case, supra, and Exhibit I thereto does not 
constitute a part of the official legislative history of the 
Renegotiation Act, since it is not embodied in any official 
document, such as the Congressional Record or the re¬ 
ports of Congressional committees. 

This Court should not go behind the record. In Lapina 
v, Williams, 232 U.S. 78, 90 (1914), the Court refused to go 
oven beyond the committee reports. 

It is true that Senator Thomas was the manager on the 
Senate side of the conference committee to which the bill 
containing the July 1, 1943, amendment to the Renegotia- 


tion Act was referred. However, in United States v. 
Trans-Missouri Freight Association, 166 U.S. 290, 317, 
318 (1897), the Court referred to a statement of “Senator 
Hoar (who was a member of the first committee of confer¬ 
ence from the Senate),” and concluded, even though the 
statement was made on the floor: 

“Looking simply at the history of the bill from the 
time it was introduced in the Senate until it was finally 
passed, it would be impossible to say what were the 
views of a majority of the members of each house in 
relation to the meaning of the act” 


The testimony of Senator Thomas, referred to supra, is 
inconsistent with statements reported in the Congressional 
Record and made on the floor of the House by Representa¬ 
tive Case, the sponsor of the 1942 Renegotiation Act and 
of the July 1, 1943, amendment. Under such circum¬ 
stances, as was said in McCaughn v. Hershey Chocolate Co., 
283 U.S. 488, 494 (1931): 

“For reasons which need not be restated, such indi¬ 
vidual expressions are without weight in the interpre¬ 
tation of a statute.” 


In United States v. Wrightwood Dairy Co., 315 U.S. 110, 
125 (1942), Mr. Chief Justice Stone spoke for a unanimous 
Court as follows: 

“The opinions of some members of the Senate, con¬ 
flicting with the explicit statements of the meaning of 
the statutory language made by the Committee reports 
and members of the Committees on the floor of the 
Senate and the House, are not to be taken as persua¬ 
sive of the Congressional purpose.” 


The official legislative history of the Renegotiation Act 
not only fails to show that the testimony in National Elec- 
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trie Welding Machines case and Exhibit I thereto were 
considered by Congress as a whole, but conclusively estab¬ 
lishes that, in enacting the July 1, 1943, amendment, Con¬ 
gress intended to exclude from renegotiation all contracts 
and subcontracts with D.P.C. on which final payment had 
been made prior to July 1, 1943. 

Even if it was not error in this case to admit the testi¬ 
mony and exhibits in the National Electric Welding Ma¬ 
chines case, supra, nevertheless the Tax Court erred in 
relying on this evidence as disclosing the intent of Con¬ 
gress. The testimony and exhibits of that case have no 
tendency to prove the appellee’s contention unless it is 
further shown that the Congress as a whole intended to 
adopt Mr. Goodloe’s interpretation of the alternative 
amendments. But there is no evidence that Congress so 
intended. There is no evidence, either, that the Confer¬ 
ence Committee (which drafted the bill in the form in 
which it was enacted) communicated such an interpreta¬ 
tion to Congress, or even entertained it, or was influenced 
by it to any degree, directly or indirectly. 

On the contrary, though the Goodloe letter was dated 
June 24, 1943 (App. 137), no reference to its terms or its 
substance appears in any report of Senator Thomas’ sub¬ 
committee of the Senate Appropriations Committee, which 
held hearings on the pending bill on June 25, 1943; nor in 
the proceedings of the Senate, which considered the bill on 
June 26, 1943, and passed it on June 29, 1943, after de¬ 
leting the renegotiation amendment; nor in any report of 
the Conference Committee. This unanimity of silence ar¬ 
gues strongly that a letter which was not addressed to 
the Congress, but was doubtless only one of dozens sent 
to individual legislators, had no substantial influence on 
the intent of Congress in enacting the amendment of July 
1, 1943. 
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In Browne v. Turner, 174 Mass. 150 (1899), in which one 
of the questions involved was the intended extent of a j 
certain tunnel authorized by the State Legislature, the 
Court said, at p. 159: 

j 

“We do not think the fact that a copy of the report j 
made by the Boston Transit Commission to the City j 
Council of Boston, containing an estimate of $2,406,- 
000 as the cost of a tunnel from Maverick Square, 
East Boston, to a point on Hanover Street along the ! 
route marked as Route 1 on Exhibit 2, was mailed to 
members of the Legislature soon after their election, I 
can affect the construction to be given to the language j 
under discussion. The report was not made to the j 
Legislature, was doubtless only one of many docu¬ 
ments and papers sent to the different legislators j 
while in office, and we cannot assume that any member 
read it, or that if he did he paid any particular atten¬ 
tion to Carson’s estimate, which was contained in a j 
few lines, or that if he did pay any such attention he j 
was at all influenced by the estimate in voting upon the j 
bill. Nor would the statement of any member that he 
was so influenced be admissible.” 

I 

j 

2. The July 1,1943 , amendment does not provide for retro- j 
active application to the appeUant’s past contracts and 
subcontracts with DJP.C. in such clear , strong and im- j 
perative language as would be necessary to overcome j 
the presumption in favor of prospective operation. 

The provisions of the July 1, 1943, amendment to the j 
Renegotiation Act which are here material read as fol¬ 
lows: 

4 ‘Sec. 403 (a) For the purposes of this section— j 

“1. The term ‘Department’ means the War De¬ 
partment, the Navy Department, the Treasury De-j 
portment, the Maritime Commission, Defense Plant j 
Corporation, Metals Reserve Company, Defense Sup¬ 
plies Corporation, and Rubber Reserve Company, re- ! 
spectively. 


i 
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“2. In the case of the Maritime Commission, the 
term ‘Secretary’ means the Chairman of such Com¬ 
mission, and in the case of Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, the term ‘ Secre¬ 
tary’ means the board of directors of the appropriate 
corporation. 

“(k) All the provisions of this section shall be con¬ 
strued to apply to Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and 
Rubber Reserve Company/’ 


The United States Supreme Court has long refused to 
give retroactive effect to statutes unless the legislative in¬ 
tent to give them such effect is clearly expressed by the 
language used. 

Brewster v. Gage , 280 U.S. 327, 337 (1930). 

Claridge Apartments Co. v. Commissioner , 323 
U.S. 141, 164 (1944). 

Hassett v. Welch , 303 U.S. 303, 314 (1938). 

United States v. Heth, 3 Cranch (U.S.) 399, 413 
(1806). 

United States v. Magnolia Petroleum Co., 276 
U.S. 160, 162 (1928). 


\ 

This rule was laid down in United States v. Heth, supra, 
and has been followed ever since. In that case the Court 
said: 


“Words in a statute ought not to have a retrospec¬ 
tive operation, unless they are so clear, strong, and 
imperative, that no other meaning can be annexed to 
them, or unless the intention of the legislature cannot 
be otherwise satisfied. This rule ought especially to 
be adhered to, when such a construction will alter the 
preexisting situation of parties, or will affect or inter¬ 
fere with their antecedent rights, services, and re- 
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numeration; which is so obvionsly improper, that 
nothing ought to uphold and vindicate the interpreta¬ 
tion, bnt the unequivocal and inflexible import of the 
terms, and the manifest intention of the legislature.” 

Cf. Hassett v* Welch, supra: 

| 

“. . . a law is presumed, in the absence of clear ex- j 
pression to the contrary, to operate prospectively; 

ff 

• • • 

The latest statement of the rule was made in Claridge 
Apartments Co. v. Commissioner, supra: 

\ 

“Retroactivity, even where permissible, is not fa- j 
vored, except upon the clearest mandate. It is the j 
normal and usual function of legislation to discrimi- j 
nate between closed transactions and future ones or 
others pending but not completed.” 

I 

j 

Judicial reluctance to apply a statute to transactions ! 
completed before its enactment has gone far beyond the j 
facts of the present case. Even in the face of a date speci- | 
fically set forth in a statutory amendment, the United 
States Supreme Court has refused to give the amendment 
retroactive effect. j 

In United States v. Heth, supra , an amendment provid- : 
ing that “after the 30th day of June next” the customs j 
collectors should be allowed a percentage on “all moneys j 
which shall be collected and received by them” was held j 
inapplicable to moneys collected and received after June j 
30 for services performed prior to the enactment of the j 
amending statute. j 

So in United States v. Burr, 159 U.S. 78 (1895), an 
amendment enacted August 28, 1894, and providing that j 
“on and after the first day of August, eighteen hundred 
and ninety-four, . . . there shall be levied, collected, and j 
paid” specified rates of duty on imported goods was held j 


i 
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inapplicable to imports made prior to the date of enact¬ 
ment In that case the Court said at page 85: 

“These considerations lead to the conclusion that 
the act ought not to be construed to operate retro¬ 
spectively contrary to the general rule, and so as to 
turn what was intended to secure a period of time to 
enable business men to act understanding^ under the 
new law into a source of confusion and mischief . . . 

“. . . In our judgment, the word ‘shall’ spoke for 
the future and was not intended to apply to transac¬ 
tions completed when the act became a law.” 


It will be recalled that subsection (k) of the Renegotia¬ 
tion Act provided that all provisions of the Act “shall be 
construed to apply to Defense Plant Corporation . . 
Language of strikingly similar import occurred in the 
June 7, 1924, amendment to the Transportation Act of 
1920, which read as follows: 

“(h) The provisions of this paragraph (3) shall 
extend to and embrace cases in which the cause of ac¬ 
tion has heretofore accrued as well as cases in which 
the cause of action may hereafter accrue ...” 


“Paragraph (3)” provided: 

“All actions at law by carriers subject to this act 
for recovery of their charges, or any part thereof, shall 
be begun within three years from the time the cause 
of action accrues and not after.” 


The issue in United States v. St. Louis, San Francisco & 
Texas Ry. Co^ 270 U.S. 1 (1926), was whether the June 7, 
1924, amendment should be construed to extend to cases in 
which the cause of action had accrued and judgment had 
been entered for the plaintiff prior to June 7, 1924. The 
Court held squarely that it should not. 

In enacting the other three amendments to the Renego¬ 
tiation Act, Congress took great care to spell out the effec- 
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tive dates of the various provisions. If it intended any 
provision to be applicable as of a date prior to its enact¬ 
ment, it expressly said so. The absence of such language 
indicates absence of such intent. 

The 1942 Renegotiation Act was first amended by the 
Act of October 21, 1942 (c. 619, Title VUE, s. 801, 56 Stat. 
982). Subsection (d) of this amendment provides: 

“The amendments made by this section shall be 
effective as of April 28, 1942/ ’ 

The Renegotiation Act was amended for the third time 
by the Act of July 14, 1943 (c. 239, 57 Stat. 564). 

Section (5) of this amendment provides: 

“The amendments made by this Act shall be effec¬ 
tive as of April 28, 1942.” 

The fourth amendment to the Renegotiation Act was 
made on February 25,1944, by chapter 63, Title Vli, s. 701, 
58 Stat. 78, of which subsection (d) contains s imil a r un¬ 
mistakable language. 

The care and particularity with which Congress invari¬ 
ably spelled out, in the above-quoted provisions, the effec¬ 
tive dates of all amendments to the Renegotiation Act 
which it intended to make applicable as of a date prior to 
their enactment is strong evidence that it would have ex¬ 
ercised the same care and particularity in providing that 
the July 1, 1943, amendment should apply to subcontracts 
with D.P.C. on which final payment had not been made 
prior to April 28, 1942, if it had so intended. If Congress 
had wished the July 1, 1943, amendment to apply to con¬ 
tracts such as the appellant’s, it knew how to use apt lan¬ 
guage. 

The United States Supreme Court, in determining 
whether an act of Congress was intended to have retro- 
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active effect, has proceeded by comparing the language 
of the Act with that of other statutes in pari materia 
which are unmistakably retroactive. Cf. Stmdb v. 
Doyle y 258 U.S. 529, 536 (1922). By this test it is clear 
that Congress did not intend the July 1, 1943, amendment 
to apply to contracts on which payment had been made 
prior to July 1, 1943. 

The language of subsection (k) of the July 1, 1943, 
amendment is consistent with quite a different interpreta¬ 
tion from that suggested by the appellee. Congress has 
not used such “clear, strong, and imperative’’ language 
as would be necessary under the rule of United States v. 
Heth to overcome a presumption in favor of prospec¬ 
tive operation; for it has not said “shall apply,” but in¬ 
stead “shall be construed to apply.” If the appellee’s 
contention is correct, all that subsection (k) need have said 
is “shall apply.” That is not what Congress did say; it 
used additional words which, according to a fundamental 
principle of statutory construction, cannot be regarded as 
surplusage. On the appellee’s interpretation, they are 
surplusage. 

The appellant submits that the words “shall be con¬ 
strued to apply” are equivalent in effect to “shall be read, 
where applicable, to apply.” Clearly it was necessary for 
the courts, in applying the Act as amended, to look beyond 
the literal meaning of the text. The purpose of subsection 
(k) on its face is to give the courts responsibility for fit¬ 
ting the application of the amendment into the framework 
of the original Act. It is evident that, if the July 1, 1943, 
amendment was to be effective, the various provisions of 
the Act which applied in their terms to the named depart¬ 
ments, and not to the subsidiaries of the R.F.C., would have 
to construed in such a way as to be made applicable to 
these subsidiaries. Such a construction would be neces¬ 
sary, for example, in connection with the penalty for wilful 
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refusal to furnish information required by the board of 
directors of D.P.C. (s. 403 (e)). j 

j 

! 

i 

3. This Court should construe the July 1,1943, amendment 
as inapplicable to the appellant’s subcontracts with 

i 

D.P.C., so as to avoid a grave constitutional question 
which need not be decided. 

In construing the July 1, 1943, amendment as inap- j 
plicable to the appellant’s subcontracts with D.P.C. this ! 
Court will not only give effect to the evident intent of Con¬ 
gress, but will also follow, as a principle of statutory con¬ 
struction, the long-established rule of avoiding possibly j 
unconstitutional interpretations. 

In United States v. Delaware & Hudson Co., 213 U.S. 
366 (1909), the Court said, at page 407: 

“It is elementary when the constitutionality of a j 
statute is assailed, if the statute be reasonably sus- j 
ceptible of two interpretations, by one of which it j 
would be unconstitutional and by the other valid, it is j 
our plain duty to adopt that construction which will 
save the statute from constitutional infirmity. . . . j 
And unless this rule be considered as meaning that 
our duty is to first decide that a statute is unconstitu- | 
tional and then proceed to hold that such ruling was i 
unnecessary because the statute is susceptible of a ! 
meaning, which causes it not to be repugnant to the 
Constitution, the rule plainly must mean that where a j 
statute is susceptible of two constructions, by one of 
which grave and doubtful constitutional questions j 
arise and by the other of which such questions are j 
avoided, our duty is to adopt the latter.’’ 

In Crowell v. Benson, 285 TJ.S. 22 (1932), the Court said, 

\ 

at page 62: | 

i 

“When the validity of an act of Congress is drawn 
in question, and even if a serious doubt of constitu- 


i 




t 
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tionality is raised, it is a cardinal principle that this 
Court will first ascertain whether a construction of 
the statute is fairly possible by which the question 
may be avoided.” 

Cf. Chicago v. Fieldcrest Dairies, Inc., 316 U.S. 168, 173 
(1942): 

“Avoidance of constitutional adjudications where 
not absolutely necessary ...” 

Since the July 1, 1943, amendment to the Renegotiation 
Act, applied retroactively to the petitioner’s subcontracts 
with D.P.C., would be unconstitutional in that it would de¬ 
prive the petitioner of its property without just compen¬ 
sation and without due process of law (as will be demon¬ 
strated infra), this Court should adopt that construction 
which will give effect to the manifest intent of Congress to 
exclude from renegotiation all contracts and subcontracts 
with D.P.C. on which final payment had been made prior 
to July 1, 1943. 

C. Retroactive application of the July 1 , 1943, amend¬ 
ment TO THE appellant’s SUBCONTRACTS WITH D.P.C., 
WHICH WERE COMPLETED AND PAID FOR PRIOR TO JULY 1, 
1943, WOULD BE UNCONSTITUTIONAL IN THAT IT WOULD DE¬ 
PRIVE THE APPELLANT OF ITS PROPERTY WITHOUT JUST COM¬ 
PENSATION AND WITHOUT DUE PROCESS OF LAW. 

All appellant’s subcontracts with D.P.C. were completed 
and paid for prior to July 1,1943. As has been established 
supra, these contracts were not renegotiate unless the 
July 1, 1943, amendment made them subject to renegotia¬ 
tion. It is therefore submitted that the recapture of prof¬ 
its from these contracts which were completed and paid 
for prior to July 1, 1943, gave retroactive effect to the 
July 1, 1943, amendment. It is further submitted that 
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such recapture deprived the petitioner of its property 
without just compensation and without due process of 
law. 

| 

i 

i 

1. This case is not governed by the decisions upholding j 
the constitutionality of the application of the 1942 Re - ! 
negotiation Act to contracts and subcontracts which, on 
the dale of its enactment, were still executory. 

The appellant believes that its contention that the July i 
1, 1943, amendment to the Renegotiation Act is unconsti¬ 
tutional in its retroactive application to contracts which j 
were fully performed and paid for prior to July 1, 1943, j 
arises in this Court as an original question. 

The Tax Court, in ruling against this contention of the 
appellant, relied solely on its decision in National Electric 
Welding Machines Co. v. Stimson, 10 T.C. No. 8 (Jan. 13, 
1948). In that case, in turn, on the same point, it relied 
on its decision in Stein Bros. Manufacturing Co. v. Secre- j 
tary of War, 7 T.C. 101 (1946). But the Stein Bros, case j 
arose out of the 1942 Renegotiation Act, and involved con- j 
tracts on which final payment had not been made prior to ! 
April 28, 1942, the date of enactment That case, there¬ 
fore, is not a precedent for the retroactive application of 
the July 1,1943, amendment to contracts which were fully 
completed and paid for prior to July 1, 1943. The Tax 
Court, however, regarded it as such, saying that there is j 
no difference in principle, since contract rights are prop- j 
erty within the meaning of the Fifth Amendment; and in | 
support of the latter proposition it cited Lynch v. United j 
States, 292 U.S. 571 (1934). j 

An analysis of the reasoning of the Tax Court shows it 
to be fallacious. Implicit in its reasoning is the follow- j 
ing syllogism: 

Contract rights may be constitutionally divested by a ! 
renegotiation statute (Stein case, supra). 
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Contract rights are property rights (Lynch case, su¬ 
pra). 

Conclusion: 

Property rights may be constitutionally divested by 
a renegotiation statute. 

When the argument is stated in this form, the fallacy 
stands out clearly. What has been overlooked is that some 
property rights are not contract rights. The only valid 
conclusion that can be drawn from these premises is that 
some property rights may be constitutionally divested by 
a renegotiation statute—namely, such property rights as 
are also contract rights—which is a commonplace. 

The appellant specifically denies that the proceeds, re¬ 
duced to possession, of its completed subcontracts with 
D.P.C., on which final payment had been made, were still 
contract rights; and maintains that they were property in 
the fullest sense of the term. 

Furthermore, this application of the Lynch decision is 
completely contrary to its spirit and effect. That case put 
certain contract rights on the footing of property rights, 
and gave them the protection of the Fifth Amendment. It 
’will not stand as authority for derogating from property 
rights on the ground that they are no better than contract 
rights. 

The appellant is aware that the 1942 Renegotiation Act 
in its application to contracts which had been entered into 
but were still executory on April 28, 1942, has been unsuc¬ 
cessfully challenged in other courts than the Tax Court. 

Lickter v. United States, 92 U.S. Law. Ed. 1260 
(1948). 

Spaulding v. Douglas Aircraft Co., 154 F. (2d) 
419 (C.C.A. 9th, 1946). 

However, the questions here involved were not present in 
the above-cited cases. 
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The only opinion in which the United States Supreme 
Court has passed upon the constitutionality of the Rene¬ 
gotiation Act was carefully confined to its prospective op¬ 
eration. In that opinion, cited above, the Court said at 
page 1285 that— 

“. . . if uncompleted to the extent that the final i 
payment has not yet been made, the recovery of ex- j 
cessive profits derived from [a war contract] may be j 
authorized as has been done here.” (Italics sup¬ 
plied.) | 

I 

i 

The 1942 Renegotiation Act specifically applied to con- j 
tracts and subcontracts which were still executory on the 
date of its enactment and were not fully paid for on that 
date. However, the appellant’s subcontracts here in ques- 1 
tion were not executory, but were fully performed and j 
paid for prior to July 1,1943. The difference between this j 
case and the above-cited cases is not of degree but of | 
kind. j 

i 

j 

2. The retroactive recapture of the appellant's profits j 
realized under subcontracts with DJ*.C. was a violation j 
of the Fifth Amendment of the United States Constitu- j 
tion. 

The essence of the appellant’s constitutional argument i 
is statutory retroactivity. No question is here raised, how-: 
ever, of the power of Congress to authorize the retroactive 1 
renegotiation of D.P.C. contracts and subcontracts uncom-j 
pleted to the extent that final payment has not been made. 

The contracts here involved were made, completely per- 1 
formed and paid for prior to July 1, 1943. They were not; 
then renegotiate. 

Payments made under these contracts had become the 
appellant’s property. The contracts themselves had 
ceased to exist long before July 1, 1943. They were no 
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longer “contracts’’ in the ordinary sense. The proceeds 
which the appellant had collected were by then completely 
severed from the past contracts, and had become part of 
the appellant’s general property. If they had been paid 
out to satisfy the appellant’s debts, or for any other pur¬ 
pose, it could not be said that the appellant had used any 
money but its own. The attempted confiscation of these 
profits conflicts with the rule laid down by the Supreme 
Court in Sinking-Fund Cases, 99 U.S. 700, 720 (1879): 

“All agree that [the power of Congress] cannot be 
used to take away property already acquired under 
the operation of the charter, or to deprive the corpo¬ 
ration of the fruits actually reduced to possession of 
contracts lawfully made ...” 

The appellee is thus attempting to overturn completed 
transactions. It is attempting to deprive the appellant of 
money which was unconditionally paid prior to July 1, 
1943, by invoking a statute which was enacted on and 
“effective from and including” July 1, 1943. 

Public opinion and the courts alike have long viewed 
with disfavor the legislative divestment of previously vest¬ 
ed property rights. The reasons for their disfavor are 
plain. Retroactive legislation is harsh, liable to capricious 
and arbitrary abuse, and fundamentally unfair. One of its 
most hurtful features is the factor of surprise. The past 
is treated like the future. It has been said that, as a re¬ 
sult— 

“One who has changed his position, omitted to 
change it, or made commitments in reliance upon the 
law in force at the time is suddenly confronted with 
a change in the law applicable to Ids prior conduct, 
resulting in a liability or loss of investment which he 
has no opportunity to anticipate and avoid.” 

Stimson, Retroactive Application of Law—a 
Problem in Constitutional Law, 38 Mich. L. 
Rev. 30, 37-38 (1939). 
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The appellant could not have known, prior to July 1, 
1943, that subcontracts with D.P.C. would be subjected to 
renegotiation. It had no reason to foresee the attempted 
recapture of the proceeds which it had received under the 
contracts here involved and which it was surely entitled at 
that time to regard and use as its own property. 

Retroactive statutes have been consistently struck down. 
For example, in Ochoa v. Hernandez y Morales, 230 U.S. 
139, 153-154 (1913), the Court condemned retroactive fed¬ 
eral orders as follows: 

“The court below held (5 P. R. Fed. Rep. 463) that 
assuming General Henry possessed all the legislative 
power that is possessed by Congress under the Con¬ 
stitution, he was still necessarily subject (as Congress 
would be) to the ‘due process of law’ clause of the 
Fifth Amendment. And since his judicial order, be¬ 
cause of its retroactive clause, by its terms covered 
the present case, where the real owners of the land 
were infants and unable to protect themselves, and 
where they still had, under the Mortgage Law as it 
stood, nearly twelve years in which to attain maturity 
and contest the possession and right of Morales,—and 
since the order shortened the period of limitation to 
six years, which period in their case had already 
elapsed, the order at the same time containing no pro¬ 
vision for saving existing rights or giving to them or 
to others in like situation any opportunity to assert 
their rights; it was the same in effect as taking their 
property without due process of law.” 

See also Ettor v. Tacoma, 228 U.S. 148 (1913). 


The appellee may argue that the recapture, under Con¬ 
gressional authority, of the profits received by the appel¬ 
lant under its subcontracts with D.P.C. was analogous to 
the regulation of Tnflrimnm prices. But this analogy holds 
only so far as renegotiation is prospective, because under 
the Emergency Price Control Act no attempt was ever 
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made to recover prices, in excess of the ceilings, paid 
before the ceilings were imposed. 

See Bowles v. Willingham, 321 U.S. 503 (1944). 

Alternatively, the appellee may argue that the Renego¬ 
tiation Act may be retroactively applied because it is analo¬ 
gous to a tax statute. But a tax on transfers made prior 
to the date of the taxing statute has been held invalid as 
repugnant to the due process clause of the Fifth Amend¬ 
ment 

Nichols v. Coolidge, 274 U.S. 531 (1927) (estate 
tax). 

Blodgett v. Holden, 275 U.S. 142 (1927) (gift 
tax). 

Untermyer v. Anderson, 276 U.S. 440 (1928) 
(gift tax). 

Levy v. Wardell, 258 U.S. 542 (1922) (stock 
transfer tax). 

It may be said that the courts have been less strict in 
dealing with retroactive income taxes. However, income 
taxes are only a seeming exception. The rule against 
retroactivity is not suspended for them; it is but slightly 
relaxed. The farthest limit of federal income-tax retroac¬ 
tivity ever permitted by the United States Supreme Court 
is the receipt of income in the same year that the taxing 
statute was enacted. 

Cooper v. United States, 280 U.S. 409 (1930). 

As to an income tax imposed by a state in which the Legis¬ 
lature sat in alternate years, the Court has gone still fur¬ 
ther, and allowed the taxation of income received during 
the year of the legislative session next preceding the en¬ 
actment. 


Welch v. Henry, 305 U.S. 134 (1938). 
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One explanation of this relaxation in favor of income- 
tax statutes may be that the income tax is a periodic tax, 
imposed on all income received during a certain period, 
whether from past or from pending transactions. By con¬ 
trast, the federal gift, estate and stock transfer taxes are 
imposed on certain transactions defined by statute, and 
may be called “transaction taxes.” It is natural that the 
rule against legislation taxing past transactions, in the 
case of transaction taxes, should become a rule against 
taxing the income of previous periods, in the case of the 
income tax. j 

A still more obvious reason remains to be mentioned. 
When income is received by any person subject to a juris¬ 
diction in which the taxation of income has been author¬ 
ized by law, the tax is already fixed in obligation though 
not in amount. Nothing remains to be done to complete 
the recipient’s duty to pay the tax, except the determina¬ 
tion of its amount. All that the taxing statute does, there¬ 
fore, is to fix the amount of a tax already due. Under such 
circumstances, it appears, even statutes imposing taxes on j 
transactions, and not income-tax statutes alone, may vary [ 
the amount of tax liabilities previously incurred. Hence 
in Milliken v. United States , 283 U.S. 15 (1931), stock had j 
been transferred inter vivos in 1916, at which time gifts in 
contemplation of death were already taxable. The donor 
died in 1920. A unanimous Court upheld the application 
by the Commissioner of the rates imposed by the Revenue \ 
Act of 1918, rather than those in force in 1916. Mr. Jus- j 
tice Stone spoke for the Court as follows: j 

“In Nichols v. Coolidge it was held that § 402 of j 
the 1918 Act could not constitutionally be applied to 
a gift inter vivos, not in contemplation of death, and 
made long before the adoption of any congressional j 
legislation imposing an estate tax or taxing gifts to j 
taSe effect in possession or enjoyment at or after j 
death. In Untermyer v. Anderson, [276 U.S. 440,] it | 
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was held that the retroactive provision of the novel 
gift tax of the Revenue Act of 1924 was invalid as 
applied to gifts antedating the Act In both the point 
was stressed, as the basis of decision, that the nature 
and amount of the tax burden imposed could not have 
been understood and foreseen by the taxpayer at the 
time of the particular voluntary act which was made 
the occasion of the tax.” 

Continuing, he undertook to distinguish the facts then be¬ 
fore the Court: 

“The decedent, when he made his gift, was as well 
warned that it might be taxed on that basis as he was 
that it would be so taxed if on that day he had made 
the same disposition of it by wilL” 


The appellant submits that it was not “well warned,” 
or warned at all, of the attempted recapture of the pro¬ 
ceeds which it had received under the contracts here in¬ 
volved. It could have foreseen neither the nature nor the 
amount of, nor could it have avoided, such confiscation. 

Even if the Renegotiation Act should be regarded as a 
taxing statute, its incidence was not by periods but upon 
transactions—to wit, contracts with the named depart¬ 
ments and subcontracts thereunder. 

Congress, however, specifically rejected proposals to 
authorize renegotiation by means of a taxing statute (see, 
for example, remarks of Senator Taft, 88 Cong. Rec. 3660, 
and 89 Cong. Rec. 6081), preferring the method of renego¬ 
tiation exemplified by the 1942 Act Moreover, the depart¬ 
ments charged with administration of the 1942 Renegotia¬ 
tion Act did not interpret it as a taxing statute. On the 
contrary, section 3 of the Joint Statement of March 31, 
1943, is entitled: “Section 403 is not a tax act . . . ,” and 
begins with the following statement: 

“Section 403 has been occasionally but inaccurately 
interpreted as a tax act” 
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The appellant therefore submits that the enactment of ! 
the Renegotiation Act was not an exercise of the tax 
power, and that, even if it were, the July 1, 1943, amend¬ 
ment could not be constitutionally applied to the appel- j 
lant’s subcontracts with D.P.C. which were completed and 
paid for prior to July 1, 1943. 

Admitting that Congress in the exercise of its war pow- ! 
ers may impair the obligation of contracts, it nevertheless 
cannot take property which has been reduced to possession, 
without just compensation and without due process of 
law. The appellants rights under the contracts here in¬ 
volved were no longer contractual, but had become prop- j 
erty reduced to possession and vested in the appellant, j 
None of the obligations under the appellant’s subcontracts j 
with D.P.C. were any longer in force on July 1, 1943, for ] 
prior to that date the appellant’s subcontracts were com¬ 
pleted and fully paid for. 

Congress must exercise the war power within the limits 
laid down by the Constitution. The United States Su- 1 
preme Court said in A. L. A. Schechter Poultry Co. v. ; 
United States, 295 U.S. 495, 528 (1935): j 

“Extraordinary conditions do not create or en¬ 
large constitutional power. The Constitution estab- ! 
lished a national government with powers deemed to j 
be adequate, as they have proved to be both in war and j 
peace, but these powers of the national government 
are limited by the constitutional grants.” 

j 

| 

The appellant submits that Congress could not, in its j 
exercise of the war power, override the Fifth Amendment | 
and enact a statute authorizing renegotiation of the ap¬ 
pellant’s subcontracts with D.P.C. which were completed j 
and paid for prior to the enactment. 

As has been pointed out supra, all the Supreme Court j 
decisions upholding the constitutionality of the 1942 Re¬ 
negotiation Act concerned contracts which were still ex- j 


i 

i 

! 
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ecutory on the date of its enactment. That is not the situ¬ 
ation here. This is not a question of contract. This is a 
question of property. 

The recapture, under color of the July 1, 1943, amend¬ 
ment to the Renegotiation Act, of the profits made by the 
appellant on contracts which were completed and fully 
paid for prior to July 1, 1943, was no different from tak¬ 
ing the appellant’s plant or its bank account. It was a 
taking of property. 

It may be that Congress in the legitimate exercise of 
its war powers could constitutionally deprive the appel¬ 
lant of its property. But if it did so it would be required 
by the Fifth Amendment to compensate the appellant with 
the money equivalent of the property taken. 

Seaboard Air Line Railway Co. v. United States, 
261 U.S. 299 (1923). 

United States v. New River Collieries Co., 262 
U.S. 341 (1923). 

United States v. Petty Motor Co., 327 U.S. 372 
(1946). 

In every other instance where Congress has authorized 
the taking of private property for public use even in the 
exercise of its war power it has specifically provided for 
just compensation. 

In Seaboard Air Line Railway Co. v. United States, su¬ 
pra, the United States had taken the appellant’s property 
under the authority of a statute, the Lever Act of August 
10, 1917, enacted by Congress in the exercise of its war 
powers. The Lever Act provided for “just compensa¬ 
tion,” but made no provision for interest. In holding that 
the appellant was entitled to interest from the date of the 
taking, the Court said, at page 304: 

“Just compensation is provided for by the Consti¬ 
tution and the right to it cannot be taken away by 
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statute. Its ascertainment is a judicial function. . . . 
The compensation to which the owner is entitled is 
the full and perfect equivalent of the property taken. 
... It rests on equitable principles and it means sub- j 
stantially that the owner shall be put in as good a 
position pecuniarily as he would have been if his prop- J 
erty had not been taken.” 

I 

From the above-quoted opinion it is clear that the right 
to just compensation exists, by the specific provision of i 
the Constitution, whenever private property is taken for j 
public use, even though the taking was authorized by Con- | 
gress in the legitimate exercise of its war powers. 

If, therefore, Congress was without power to provide j 
by the July 1, 1943, amendment for the renegotiation of 
the appellant’s contracts which were completed and fully 
paid for prior to July 1,1943, then the appellee must make j 
restitution to the appellant. If, on the other hand. Con- I 
gress had such power, then the appellant is entitled to 4 4 the j 
full and perfect equivalent of the property taken,” and 
must be put by the appellee in as good a pecuniary position i 
as it would be in if its property had not been taken. 

I 

i 

Conclusion. 

! 

If the appellant is correct in its contention that its sub¬ 
contracts with D.P.C. for the fiscal year ending November j 
30, 1942, which had been completed and paid for prior to ! 
July 1, 1943, were not properly subject to regenotiation, j 
then the appellant is entitled to recover $362,098.00, j 
which, after allowance of a tax credit of $275,278.00, was 
wrongfully collected from the appellant (App. 80, 81). 

If the appellant’s subcontracts with D.P.C. for its fiscal j 
year ended November 30, 1942, were subject to renegotia- j 
tion, but appellant is right in its contention that renego¬ 
tiation of sales totalling $1,661,803.78 attributable to sub- j 


I 


i 
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contracts, which were completed and paid for within said 
fiscal year, was not commenced prior to November 30,1043, 
then a determination of excessive profits in the amount of 
$61,718.89 is a proper and correct determination, and the 
appellant is entitled to recover $300,379.11, subject to ap¬ 
propriate tax credit (App. 81). 

Respectfully submitted, 

FRANK B. WALLIS, 

ALLAN H. W. HIGGINS, 
Attorneys for Appellant. 


Of Counsel: 

Goodwin, Procter & Hoar, 

Spencer M. Berespord, 

84 State Street, 

Boston, Massachusetts. 
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counterstatement op the case 

This is a petition to review an order of the Tax Court of 
the United States (dated March 19, 1948), in a case involving 
a determination (dated February 28, 1945) by the Price Ad¬ 
justment Board of Reconstruction Finance Corporation, under 
the Renegotiation Act (Act of April 28, 1942, c. 247, Title IV, 
56 Stat. 245, as amended, see 50 U. S. C. App. 1191 et seq.) f 
that petitioner’s excessive war profits with respect to its fiscal 
year ending November 30, 1942, amounted to $362,098. On 
May 28, 1945, petitioner filed its petition in the Tax Court 
for redetermination of the alleged excessive profits, under Sec¬ 
tion (e) (2) of the Renegotiation Act (50 U. S. C. App. 1191 
(e) (2)) (R 3-68). After a hearing based upon an agreed 
stipulation of facts, the Tax Court entered its decision for the 
Government, and on March 19,1948, redetermined petitioner’s 
excessive profits in the same amount as the Reconstruction 
Finance Corporation Price Adjustment Board had determined 
($362,098) (R. 175-178). The present petition for review in 






tk'is Court was filed on April 14,1948, purportedly under Sec¬ 
tions 1141 and 1142 of the Internal Revenue Code (R. 179-185). 

A. The facts and the proceedings below 

The parties entered into a stipulation in the Tax Court 
(R. 77-175) which discloses the following pertinent facts: 

Petitioner manufactures surface grinding machines, known 
as Blanchard grinders. During its fiscal year ending Novem¬ 
ber 30,1942, petitioner sold a large number of its machines (i) 
directly to the War Department, (ii) to dealers who resold to 
private -customers engaged in war work for the War, Navy, or 
Treasury Departments, and (iii) to contractors and subcon¬ 
tractors with Defense Plant Corporation, then a subsidiary of 
Reconstruction Finance Corporation 1 (R. 77-78, 33, 36-38). 
These indirect sales to DPC were made on purchase orders 
which contained no provision for price adjustment or for re¬ 
negotiation; and all of the sales constituting petitioner’s (in¬ 
direct) business with DPC for the fiscal year ending November 
30,1942, were completed and paid for prior to July 1,1943 (the 
date of the Military Appropriation Act, 1944, 57 Stat. 347, 
which amended the Renegotiation Act expressly to cover con¬ 
tracts and subcontracts with the RFC subsidiaries, including 
DPC) (R. 77-78). 2 

On May 20,1943—before the passage of the Military Appro¬ 
priation Act, 1944—petitioner entered into a voluntary rene¬ 
gotiation agreement with the Under Secretary of War, pursuant 
to the original Renegotiation Act (Section 403 of the Sixth 
Supplemental National Defense Appropriation Act, 1942, 56 
Stat. 226, 245, as amended by Section 801 of the Revenue Act 

1 The Act of June 30, 1945, c. 215, 59 Stat 310, dissolved Defense Plant 
Corporation, and the other RFC subsidiaries, and transferred all their func¬ 
tions to RFC. 

‘Petitioner’s gross sales having an end use by DPC, during the period 
from April 28, 1942 (the date of the original Renegotiation Act) to the 
end of its fiscal year (November 30, 1942), amounted to $2,003,254.29. Of 
these sales, $1,661,803.78 were attributable to contracts which were com¬ 
pleted and paid for within that fiscal year and after April 28, 1942, and 
$341,450.51 were attributable to contracts made, but not paid for, within 
that fiscal year but completed and paid for between November 30, 1942, and 
July 1, 1943 (R- 81, 84). Petitioner keeps its books on the accrual basis 
(R. 77). 


of 1942, 56 Stat. 798, 982). This renegotiation was conducted 
on an “over-all,” rather than an “individual contract,” basis. 
It was agreed that petitioner had realized $375,000 of exces¬ 
sive profits during its fiscal year ended November 30, 1942, 
under (a) enumerated direct contracts “with the War Depart¬ 
ment, the Navy Department, and the Treasury Department” 
(R. 33,78) 3 and (b) subcontracts generally described as “orders 
for machine tools and accessories from our dealers which they 
in turn resold to various customers engaged on war work” (R. 
33,37-38,78). It was also agreed that this finding of excessive 
profits “shall be deemed a final determination of the excessive 
profits of [petitioner] for said fiscal year under said contracts 
and subcontracts,” subject to the right of the Under Secretary 
of War to reopen the renegotiation for fraud, wilful misrepre¬ 
sentation, or malfeasance (R. 34). This sum of $375,000, less 
the amount of the allowable credit for federal income and ex¬ 
cess profits tax, was paid by petitioner to the United States 
(R. 78). 

On October 25, 1943—after the enactment of the Military 
Appropriation Act, 1944—the RFC Price Adjustment Board 
sent petitioner a printed letter, received on October 27th, 
which stated that (i) under date of July 1,1943, Congress had 
included the RFC subsidiaries within the Renegotiation Act, 
(ii) the Board was advised that the War Department had com¬ 
pleted renegotiation of “all business of your company for the 
fiscal year ended November 30, 1942, to which the renego¬ 
tiation statute was applicable prior to the July 1,1943, amend¬ 
ment,” and (iii) that the Board understood that petitioner had 
transactions with certain of the RFC subsidiaries during the 
same fiscal year, and accordingly it was necessary to determine 
whether or not excessive profits were realized therefrom (R. 
86). In order to secure the “fairly comprehensive data” which 
would be required “before final determination can be made,” 
petitioner was requested to complete two copies of Form RPC- 
PAB6 (eliciting pertinent financial and accounting data) and 
to return them within twenty days (i. e., before November 20, 


* Only contracts with the War Department were actually enumerated (B. 
36-37). 
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1943) (R. 78-79, 86-87). The Board also stated that it would 
review the War Department’s renegotiation files, in order to 
relieve petitioner of the burden of duplicating statistical in¬ 
formation contained therein (R. 87). 4 On November 10, 1943, 
petitioner replied with a letter stating that it had already been 
renegotiated by the War Department and also questioning 
whether its DPC subcontracts completed prior to July 1,1943, 
could be renegotiated (R. 79,87-88). 

On November 18, 1943, in accordance with a previous tele¬ 
phonic arrangement, two representatives of the RFC Price Ad¬ 
justment Board called at petitioner’s offices and informed its 
assistant manager that they had been ordered to start officially 
renegotiation proceedings on DPC business done by petitioner 
for the fiscal year ended November 30, 1942. They asked if 
the information requested by the Price Adjustment Board’s' 
October 25th letter would be supplied before November 20th, 
and were informed that this information would not be sup¬ 
plied by that date, and that petitioner was waiting for an of¬ 
ficial ruling as to the effective date of the July 1, 1943, amend¬ 
ment to the Act (R. 79). 

On November 23, 1943, an agent for the Price Adjustment 
Board wrote petitioner advising that the two representatives 
who had called upon petitioner had “completed their report 
of the conference with you on November 18, 1943, for the pur¬ 
pose of officially starting renegotiation of your contracts and 
subcontracts with RFC Subsidiaries.” Petitioner was informed 
that “as soon as it is convenient, we will continue the assign¬ 
ment covering the renegotiation of your contracts and subcon¬ 
tracts with the RFC Subsidiaries” (R. 79, 89). 

On February 12, 1944, an official of the Price Adjustment 
Board wrote to petitioner, apparently in connection with the 

4 The First Renegotiation Act endowed the “Secretary” of a “Depart¬ 
ment” with renegotiation authority, and the Military Appropriation Act, 
1944 (Act of July 1, 1943, 57 Stat. 347) provided that (a) Defense Plant 
Corporation, and the other RFC subsidiaries, were to be included in the 
term “Department” and (b) the term “Secretary” included the board of 
directors of Defense Plant Corporation, and the other RFC subsidiaries. The 
Board of Directors of Defense Plant Corporation duly delegated its renego¬ 
tiation authority to the RFC Price Adjustment Board. R. 88; 17. 8. Electrical 
Motors , Inc. v. Jones , 153 F. 2d 134,135 (App. D. C.). 
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company's claim that it was not subject to renegotiation on its 
1942 DPC business, (a) that the War Department had advised, 
the Board that DPC business had been excluded from the vol¬ 
untary renegotiation with that Department, and (b) that the 
Board construed the July 1, 1943, amendment as making re- 
negotiable all contracts or subcontracts with DPC since April 
28,1942, the date of the original Renegotiation Act. Petitioner 
was requested to transmit the completed forms (RFC-PAB6) 
previously furnished them, not later than March 1, 1944 (EL 
79,89-92). 

After securing an extension of time to March 15, 1944 (R. 
92-93), petitioner supplied the requested information by letter 
of March 11, 1944, at the same time indicating that it still 
believed it was not subject to renegotiation (R. 80, 93-94)* 
No other information was supplied the respondent by petitioner 
(R. 80), and no meetings or conferences, other than the meet¬ 
ing of November 18, 1943 (described above), were scheduled 
or held between representatives of the Board and petitioner; 
with reference to its business for the fiscal year ended November 
30,1942 (R. 79). I 

By letter of March 28, 1944, the Board proposed that if 
petitioner’s 1942 DPC business had been similar to the 1942 
business previously renegotiated by the War Department, a 
refund agreement be drawn up by which petitioner would be 
allowed, on its DPC business, the same percentage rate of profit 
to sales as had been allowed by the War Department. The 
refund was estimated at $362,098. Petitioner’s prompt 
acceptance or rejection of this proposal was requested (R. 80, 
94-95). | 

Petitioner never agreed to be renegotiated on the foregoing 
basis, and on February 28, 1945, the respondent Board issued 
an order embodying a unilateral determination of excessive 
profits for the fiscal year ended November 30, 1942, in the 
amount of $362,098 (R. 80, 44-46). This determination was 
based on a renegotiation of petitioner’s DPC business, for that 
fiscal year, on an “over-all” basis (R. 80). Petitioner was duly 
notified of the determination (R. 80, 46-47), and the sum of 
$362,098, less the appropriate tax credit, was thereafter coir 
lected by the United States, over petitioner’s protest, by with¬ 
holding payments on other contracts of petitioner (R. 80). 
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Petitioner duly filed its petition for redetermination in the 
Tax: Court on May 28, 1945 (R. 3). That petition raised 
numerous issues, including the effect of the prior War Depart¬ 
ment renegotiation on the RFC order and the validity of the 
Renegotiation Act in general (R. 3-31), but in the stipulation 
of facts petitioner specifically waived all issues set forth in 
its petition, except (i) its objection that the commencement 
of renegotiation by the RFC Price Adjustment Board was not 
timely, 5 (ii) the contention that the July 1, 1943, amend¬ 
ment to the Renegotiation Act did not subject DPC business 
prior to that date to renegotiation, and (iii) the objection that 
if the July 1, 1943, amendment did apply to petitioner’s 1942 
business it was unconstitutional (R. 85). 

The parties also agreed, in the stipulation, that if the Act 
applied and was valid, and if the renegotiation was timely com¬ 
menced as to all renegotiate sales made during the fiscal year 
ending November 30, 1942, the amount of $362,098 was a 
correct determination of excessive profits (R. 81). If the Act 
applied and was valid, but if the renegotiation was timely com¬ 
menced only as to contracts which were completed and paid for 
between November 30, 1942, and July 1, 1943 (fn. 2, supra, 
—), it was agreed that the proper figure for excessive profits 
wouldJbe $61,718.89 (R. 81). 

The Tax Court determined all three issues adversely to peti¬ 
tioner. On authority of its decision in Spray Cotton Mills v. 
Secretary of War, 9 T. C. 824, it held that the RFC Price Ad¬ 
justment Board had properly commenced renegotiation pro¬ 
ceedings within one year of the close of petitioner’s fiscal year, 
which ended on November 30, 1942. On the authority of Na¬ 
tional Electric Welding Machines Company v. Stimson, 10 T. C. 
49 (promulgated January 13, 1948), the court held that the 
July 1, 1943, amendment to the Renegotiation Act applied 
retroactively to DPC contracts and subcontracts completed or 
paid for after April 28, 1942, and that, as so applied, the Act 
was constitutional (R. 175-177). Decision was therefore or¬ 
dered to be entered for respondent, and pursuant to the stipu¬ 
lation, petitioner’s excessive profits for the fiscal year ended 
November 30,1942, were determined to be $362,098 (R. 178). 


•Petitioner never waived the requirement that renegotiation be timely 
commenced (B. 79). 



B. The questions presented 

The petition for review by this Court presents the three ques¬ 
tions decided adversely to petitioner by the. Tax Court and pre¬ 
served by petitioner in the stipulation (R. 182-184). Some 
reference is also made to the voluntary renegotiation with the 
War Department in May 1943 (R. 182), but issues relating tb 
that prior renegotiation were specifically waived in the Tax 
Court and are not argued in petitioner's brief in this Court (see 
Statement of Points, App. Br., p. 14), and we shall assume that 
they are not presented here. 

In the Government's view, there are clear jurisdictional ob¬ 
jections to this Court’s determination of issues which do not 
involve the constitutionality of the Renegotiation Act (as 
amended), and there may also be no jurisdiction to hear even 
the constitutional issue. In addition, it may become necessary 
for the Court to pass upon a statutory question which the Tax 
Court found it unnecessary to decide, i. e., whether the Renef 
gotiation Act, prior to the amendment of July 1,1943, applied 
to petitioner's subcontracts. Accordingly, the questions pre¬ 
sented to this Court, as we see them, are as follows: 

1. Whether this Court has jurisdiction to review the Tax 
Court's order, including its holdings concerning (a) the timely 
commencement of the renegotiation proceedings by the RFC 
Price Adjustment Board, (b) the application of the July I, 
1943, amendment of the Renegotiation Act to contracts or sub¬ 
contracts with RFC subsidiaries which were completed or paid 
for between April 28,1942, and July 1,1943, and (c) the valid¬ 
ity of such retroactive application of the July 1, 1943, amend¬ 
ment. 

2. If this Court has jurisdiction, whether the RFC Price Ad¬ 
justment Board commenced renegotiation, within the meaning 
of Section 403 (c) (6) of the Renegotiation Act (Revenue Act 
of 1942,5 6Stat. 798,982, as amended by the Military Appropri¬ 
ations Act, 1944, Act of July 1,1943, 57 Stat. 347), more than 
one year after the close of the petitioner's fiscal year, which 
ended on November 30,1942. 

3. If this Court has jurisdiction, whether the Military Ap¬ 
propriation Act, 1944 (Act of July 1, 1943, 57 Stat. 347), au- 
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thorized renegotiation of contracts or subcontracts with De¬ 
fense Plant Corporation which were completed and paid for 
prior to July 1,1943, but after April 28,1942. 

4. If this Court has jurisdiction, and if the Military Appro¬ 
priation Act, 1944 (Act of July 1, 1943, 57 Stat. 347), does 
authorize renegotiation of contracts or subcontracts with De¬ 
fense Plant Corporation which were completed and paid for 
prior to July 1, 1943, but after April 28, 1942, whether that 
amendment to the Renegotiation Act is constitutional as so 
applied. 

5. If this Court has jurisdiction, whether the Renegotiation 
Act, prior to the amendment made by the Military Appropria¬ 
tion Act, 1944 (Act of July 1, 1943, 57 Stat. 347), authorized 
renegotiation of petitioner’s subcontracts here involved. 

STATUTES INVOLVED 

The original Renegotiation Act (Sec. 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, 1942, 56 Stat. 
226, 245) and its various amendments (Sec. 801 of the Rev¬ 
enue Act of 1942, 56 Stat. 798, 982; Sec. 1 of the Military 
Appropriation Act, 1944, 57 Stat. 347; the Act of July 14, 
1943, 57 Stat. 564; Titles VII and VIII of the Revenue Act 
of 1943, 58 Stat. 21, 78; and the Act of June 30, 1945, 
59 Stat. 294, 50 U. S. C. App., 1191), with the exception of 
the 1945 Act, are set forth in a pamphlet entitled “The Re¬ 
negotiation Act,” which is being filed together with this brief 
and will be referred to as the statutory pamphlet. The 1945 
Act, relating to the termination date of the Renegotiation Act, 
is not pertinent to the present case. 

SUMMARY OF ARGUMENT 

I. This Court does not have jurisdiction to review the non¬ 
constitutional issues presented by petitioner, and may not have 
jurisdiction to review the Tax Court’s order on any issue, in¬ 
cluding the constitutional one. In XJ. S. Electrical Motors, 
Inc. v. Jones, 153 F. 2d 134, the Court held that Section 403 (e) 
(the “finality” provision) of the Second Renegotiation Act 
“places exclusive and unreviewable jurisdiction in the Tax 
Court to determine the amount of excessive profits, including 



questions of both law and fact in such determination 
* * Accordingly, neither of the two nonconstitutional 

issues (i. e. } the timely commencement of renegotiation; and 
the retroactive application of the July 1, 1943, amendment^ 
as a matter of statutory interpretation) is open for review here, 
since both are questions of law involved in the Tax Court's 
redetermination of the amount, if any, of petitioner's excessive 
profits on its 1942 DPC business. Neither issue involves the 
Tax Court's own “jurisdiction,'' which this Court has held that 
the statute saves for review in the courts of appeals; the issues 
are, rather, within the class of statutory coverage and exempt 
tion which Congress clearly intended to leave to the Tax Court 
in renegotiation matters, by including a specific finality pro¬ 
vision in the Act and placing the Tax Court's decisions in this 
field on a much different plane from its decisions in tax cases. 
Such a finality clause is wholly valid, as this Court has already 
held. The question of review of the constitutional issue is 
much more difficult, and we suggest again that, although Conn 
gress did envisage a judicial review of constitutional issues, 
it did not intend review of Tax Court renegotiation decisions 
under the regular procedure applying to tax cases. However, 
in view of the previous decisions on the point, and the weighty 
considerations on both sides of the problem, we shall not, 
without waiving the point, press the Court’s lack of jurisdiction 
to entertain the petition on the constitutional issue. 

II. If the issue is properly here, it is clear that the RFC 
Price Adjustment Board commenced timely renegotiation of 
petitioner's DPC business for the fiscal year ended November 
30, 1942. Under Section 403 (c) (6) of the applicable Rene¬ 
gotiation Act, “renegotiation” had to be “commenced” by the j 
Board within one year after November 30, 1942. By the crit- j 
ical date (November 30, 1943), the Board had made written j 
demand on petitioner for the necessary financial and account- j 
ing data; and had informed petitioner, at an oral conference; 
and also by letter, that renegotiation proceedings had officially 
been started. Although petitioner had been given adequate j 
time, its refusal to supply the requested information by No-1 
vember 30, 1943 (on the ground that it was not subject to re¬ 
negotiation on its 1942 DPC business), prevented further con- 
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ferences by the Board. The common understanding of “com¬ 
mencement” of “renegotiation” requires only that the first step 
be taken to give the contractor fair and unequivocal notice of 
the Board’s intention to review his profits for excessiveness, 
and that was plainly given here, in full time. This common- 
sense construction is fortified by the legislative purpose in 
adopting the two time limitations on renegotiation (Sections 
403 (c) (5) and 403 (c) (6)). By an October 1942 amend¬ 
ment, proposed and drafted by the chief renegotiating agen¬ 
cies, Congress provided these time limitations for the double 
purpose of giving the overburdened agencies adequate time to 
start this work, and also to give contractors a definite date after 
which they could plan their future operations without having 
to fear that one of the agencies would commence renegotiating 
their past profits. Under the construction we urge, and the 
Tax Court adopted, these purposes are fulfilled, consistently 
with the statute’s terms, by giving the agency one year to give 
unequivocal notice of intention to renegotiate (under Section 
403 (c) (6) ), but permitting the contractor to hasten the proc¬ 
ess, if he desires, by voluntarily filing the requisite information 
before expiration of the year (under Section 403 (c) (5)). 

Petitioner’s interpretation, on the other hand, would impose 
a, tremendous administrative burden on the agencies, defeat 
the congressional purpose, and make no sense of the difference 
between the mandatory time limit of (c) (6) and the volun¬ 
tary-filing time limit of (c) (5). For, on petitioner’s view, 
the agencies would have a substantially longer time when in¬ 
formation was volunteered under (c) (5), than when the data 
was refused on official demand and (c) (6) alone applied. 
Moreover, whenever a contractor (like petitioner) refused in¬ 
formation, the agency would be required, in order to prevent 
the limitations bar from being imposed, to take the drastic 
step (undesired by Congress) of instituting judicial proceed¬ 
ings under Title XIII of the Second War Powers Act, to carry 
these proceedings to a successful completion, and to collect and 
digest the appropriate information—all within one year, a her¬ 
culean, if not impossible, task. Petitioner’s sole answer to these 
significant considerations is that the use of the words “renego¬ 
tiation” and “commenced” in Section 403 (c) (5) (the volun- 


tary-filing provision) must be carried over, willy-nilly, into 
Section 403 (c) (6). But the inference that identical words 
have the same meaning in different parts of the same act “is 
not rigid and readily yields” to the force of the factors com¬ 
pelling the conclusion for which we contend. This was also the 
interpretation followed by the renegotiating agencies, except 
for a short interim period of about eight weeks. If there be 
doubt as to the proper construction of the Act, the long-contin¬ 
ued administrative practice should sway the balance. 

III. If the issue be open here, it is likewise clear that the 
amendment of July 1,1943 (Military Appropriation Act, 1944), 
authorized and contemplated renegotiation of contracts and 
subcontracts with Defense Plant Corporation which were com¬ 
pleted and paid for prior to July 1, 1943, but after April 28, 
1942. In order to make sure that the amendment applied 
retroactively, Congress was careful to provide (in a new Sub¬ 
section (k), added to the Renegotiation Act) that “all” of the 
provisions of the then existing Act “shall be construed to apply” 
to the subsidiaries of the Reconstruction Finance Corporation, j 
and this provision automatically made applicable the existing j 
clause authorizing renegotiation of all contracts and subcon- j 
tracts “unless * * * final payment pursuant to such con-' j 
tract or subcontract was made prior to April 28, 1942.” This 
Subsection (k) is meaningless if the July 1, 1943, amendment j 
is construed to apply only prospectively, since the previous 
portions of the amendment would be wholly sufficient for that 
purpose. [ 

The legislative history of the July 1,1943, amendment, also 
demonstrates the congressional purpose to make it retroactive, j 
Testimony of Senator Thomas, Chairman of the appropriate 
Senate and conference committees, and of Mr. Goodloe, Gen¬ 
eral Counsel of the RFC, taken together with the formal course 
of the bill through the Congress, proves, first, that the RFC j 
drafted the amendment (in the terms in which it was adopted) j 
for the very purpose of assuring retroactivity, and, secondly, j 
that the conference committee as a whole (and not merely j 
Senator Thomas) intended this result. This pertinent testi- N 
mony is properly to be considered as a “relevant aid to thej 
construction” of the amendment. 

807488—48-3 j 
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IV. The July 1, 1943, amendment is valid as applied to 
profits realized under DPC contracts and subcontracts entered 
into or fully completed between April 28,1942, and July 1,1943. 
This precise point was determined by the Supreme Court in 
Lincoln Electric Co. v. Forrestal, 334 U. S. 841, which involved 
1942 DPC contracts and subcontracts. If the question be not 
foreclosed by that decision, there are special, as well as general, 
reasons for upholding the retroactivity of the amendment. The 
special reasons are that (i) the existence of the original Act 
(dated April 28,1942), and the close controversy as to whether 
DPC business was already covered by it, clearly warned peti¬ 
tioner that its DPC business was “subject to further legislation 
upon the same topic”; and (ii) the original omission of DPC 
business (if it was omitted) was purely inadvertent, and, on 
established principles, Congress could correct this defect and 
remove the windfall accruing to DPC contractors after April 28, 
1942. 

The general principles which sustained the retroactivity of 
the original Act, in Lichter v. United States , 334 U. S. 742, 
likewise sustain the similar retroactivity of the July 1, 1943, 
amendment, as applied to petitioner’s DPC business. The 
consistent line of the Supreme Court’s decisions proves that 
the Constitution does not prohibit such reasonable retroactive 
legislation. In particular, the settled validity of retroactive 
income taxation establishes the propriety of reaching back to 
recapture excessive profits. 

V. In any case, the original Renegotiation Act authorized 
renegotiation of petitioner’s 1942 DPC business. Petitioner 
supplied tools to War, Navy, and Maritime Commission con¬ 
tractors, who were constructing or equipping, under DPC con¬ 
tracts, plants needed for their performance of supply contracts 
with the War, Navy or the Maritime Commission (the original 
renegotiating agencies). The nature of the arrangements be¬ 
tween these latter agencies and DPC was such that (i) DPC 
may be viewed as the agent of the original renegotiating 
agencies in making its contracts, and petitioner’s sales thus 
subcontracts under War, Navy, or Maritime Commission prime 
contracts, or (ii) that petitioner’s sales may be regarded as 



subcontracts under the ultimate supply contracts with the 
original renegotiating agencies, and therefore, in either case, 
renegotiable apart from the amendment of July 1, 1943. 

ARGUMENT 


This court does not have jurisdiction to review the noncon¬ 
stitutional issues presented by petitioner and may not have 
jurisdiction to review the Tax Court’s order on any issue 

i 

Section 403 (e) of the Second Renegotiation Act, concerning 
Tax Court redeterminations (Revenue Act of 1943, Title VII, 
Sec. 403 (e)), provides that upon the filing of a petition for 
redetermination with the Tax Court— 

* * * such court shall have exclusive jurisdiction, 
by order, to finally determine the amount, if any, of 
such excessive profits received or accrued by the con¬ 
tractor or subcontractor, and such determination shall 
not be reviewed or redetermined by any court or agency. 
[Italics supplied; statutory pamphlet, p. 37.] 

This provision, which appears in Section 403 (e) (1) and is 
therefore directly applicable to redeterminations of excessive 
profits for fiscal years ending after June 30, 1943, is made 
applicable, by Section 403 (e) (2), to redeterminations of 
excessive profits for the earlier fiscal years.® It is therefore 
applicable to the present case. 

1. The Supreme Court has reserved decision upon the ques¬ 
tion of the scope of the finality of Tax Court redeterminations.! 
Aircraft & Diesel Equipment Corp. v. Hirsch, 331 U. S. 752, 
771; Lichter v. United States, 334 U. S. 742, 791. This Court, 
however, passed upon that precise issue in U. S. Electrical 

■ . J 

•Section 403 (e) (2), dealing with Tax Court redeterminations of 
Departmental excessive profits determinations respecting fiscal years end¬ 
ing prior to July 1,1943, provides: 

“Upon such filing [of the petition with the Tax Court lor a redeter¬ 
mination] such court shall have the same Jurisdiction, powers, and duties, 
and the proceedings shall be subject to the same provisions as in the case j 
of a petition filed with the court under paragraph (1) • * V* (Statutory . 
pamphlet, p 39). 


Motors , Inc. v. Jones, 153 F. 2d 134 (App. D. C. 1946), and 
held that the courts of appeals have jurisdiction, under section 
1141 (a) of the Internal Revenue Code, to review a holding 
of the Tax Court “relating solely to the jurisdiction of the latter 
court in a renegotiation case,” and that Section 403 (e) does 
not forbid review of the Tax Court’s rulings on its own juris¬ 
diction. 153 F. 2d at 136-137. But with regard to nonjuris- 
dictional issues, the Court expressly stated: 

We think * * * that the statute places exclusive 
and unreviewable jurisdiction in the Tax Court to deter¬ 
mine the amount of excessive profits, including questions 

of both law and fact in such determination * * *. 

% 

The Court of Appeals for the Ninth Circuit has held that 
the finality provision of Section 403 (e) “makes final and per¬ 
mits no appeal to the federal courts from the Tax Court’s de¬ 
cision on the amount of excessive profits,” and that this pro¬ 
vision is valid. Spaulding v. Douglas Aircraft Co., 154 F. 2d 
419,427 (C. C. A. 9,1946). 7 

In accordance with these principles, the two nonconstitu¬ 
tional rulings of the Tax Court in the present case surely may 
not be reviewed here. Neither issue (i. e., the timely com¬ 
mencement of renegotiation by the RFC Price Adjustment 
Board; and the retroactive application of the amendment of 
July 1,1943, as a matter of statutory interpretation) concerns 
the Tax Court’s own jurisdiction, unlike the U. S. Electri¬ 
cal Motors case. Decision on both questions was required 
to enable the Tax Court to determine the amount of excessive 
profits made by petitioner during its fiscal year ended November 
210, 1942. If the Tax Court had decided either of these issues 
wholly against the Government, it would have determined 
that petitioner had made no excessive profits in that year; if 
it had adjudged that renegotiation proceedings were timely 
commenced by the RFC Board as to petitioner’s contracts under 
sales which were completed and fully paid for between Novem¬ 
ber 30,1942, and July 1, 1943, it would have determined peti- 

7 The Tax Court has likewise stated that Its decisions on the amount 
of excessive profits are final and unreviewable. Stein Brothers Miff. Co. 
v. Secretary of War, 7 T. C. 863, 882-883. 


tioner’s excessive profits to have been $61,718.89, instead' of 
$362,098 (supra, p. 6; R. 81). In the course of making a' j 
redetermination of excessive profits, the Tax Court normally j 
must decide various disputed questions of fact and also con- i 
tested issues of law, such as exemptions claimed by contractors, \ 
or matters of statutory coverage. These are the issues of law 
which this Court and the Court of Appeals for the Ninth Circuit ; 
have held to be unreviewable. The nonconstitutional questions j 
presented by petitioner fall into the same category; they are 
simply issues of statutory coverage which the Tax Court was re- j 
quired to decide in making its redetermination. The parties 7 
stipulated agreement as to the proper figures to be used by the j 
court should not obscure the fact that the Tax Court was en¬ 
gaged in makin g a redetermination of petitioner's excessive 
profits for the designated year, and that its decision was pointed 
to that end, as the form of the final order plainly shows (R. 178). ' 
Because of the stipulation, questions of fact were largely re- j 
moved, but the issues of law involved in the redetermination 
still remained. 

It does not make any difference, in our view, that the issues 
can be stated in terms of the “jurisdiction” of the RFC Price 
Adjustment Board. U. S. Electrical Motors , Inc. v. Jones , supra, \ 
holds only that the finality provision of Section 403 (e) did not 
intend to give the Tax Court “unreviewable authority to deter- j 
mine its own jurisdiction.” [Italics supplied.] The Court 1 
nowhere intimated that Congress did not intend to grant the j, 
Tax Court unreviewable authority to determine the jurisdic- i 
tion of the renegotiating agencies. Moreover, issues of exemp¬ 
tion and statutory coverage, which are the main issues of law 
in renegotiation proceedings, can almost always be phrased in 
terms of the renegotiating agencies’ “jurisdiction”; if such deci¬ 
sions were reviewable in the courts of appeal, little would be j 
left of the special Congressional direction in Section 403 (e) 
that the Tax Court was to “have exclusive jurisdiction, by 
order, to finally determine the amount” of excessive profits, 
and that its determination “shall not be reviewed or redeter¬ 
mined by any court or agency.” For, under such a construc¬ 
tion, almost all issues of law would be as freely reviewable by 
the courts of appeals as in ordinary Tax Court tax cases, and 



decisions on questions of fact would hardly be more final than 
they were in tax cases (until September 1st of this year). Con¬ 
gress, however, evidently meant to place Tax Court renegotia¬ 
tion orders on a much different plane from its decisions in tax 
cases. 8 As the Supreme Court has said: “It is equally clear 
that Congress intended to endow the Tax Court’s decisions with 
a very large degree of finality * * Aircraft & Diesel 
Carp. v. Hirsch, 331 U. S. 752, 769. 

2. U. S. Electrical Motors, Inc. v. Jones, supra, and Spaulding 
v. Douglas Aircraft Co., supra, hold that the finality provision, 
pertaining as it does to questions of fact and of law, does not 
violate any provision of the Constitution. 9 In this respect, the 
Renegotiation Act does not differ from many other provisions 
for administrative finality which have been accepted without 
question. 10 The case for finality is even stronger with respect 
to the Tax Court which has “essentially judicial procedures and 
experience.” Aircraft & Diesel Corp. v. Hirsch, 331 U. S. 752, 
769; Dobson v. Commissioner, 320 U. S. 489,498. 

3. As for the constitutionality of the Renegotiation Act, and 
its amendments, on their face, the problem of this Court’s 
jurisdiction is much more difficult. In U. S. Electrical Motors, 
Lnc. v. Jones, supra, the Government argued that the terms of 


* It is worth notins that Dobson v. Commissioner , 320 U. S. 489, was decided 
on December 20, 1943, and that the Revenue Act of 1943, which first pro¬ 
vided for Tax Court participation in renegotiation, was not enacted until 
February 25,1944. 

* The Tax Court has also so held. Stein Brothers Mfg. Co. v. Secretary of 
War, 7 T. C. 883, 882-883. 

“ See, as examples. Crane v. Hahlo, 258 U. S. 142, approving a New York 
statute which provided that an award by a board of assessors of damages 
from street construction “shall be final and conclusive upon all parties and 
jiersons whomsoever with respect to the amount of damage sustained”; 
Hilton v. Merritt, 110 U. S. 97, and Passavant v. United States, 148 U. S. 214, 
sustaining provisions making valuation determinations of customs officials 
final; and United States v. Ju Toy, 198 U. S. 253, and Oceanic Navigation 
Co. v. Stranahan, 214 U. S. 320, upholding the finality of executive action in 
connection with immigration matters. Compare Williamsport Co. v. United 
States, 277 U. S. 551, and Heiner v. Diamond Alkali Co., 288 U. S. 502, deny¬ 
ing any review of Board of Tax Appeals decisions on excess profit questions 
arising under the hardship sections of the Revenue Act of 1918. See also 
Stoitchmen's Union v. National Mediation Board, 320 U. S. 297, 303-304; 
St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 70-82 (Brandeis J., 
concurring). 


the statute, taken together with its legislative history, fore¬ 
closed any review by the courts of appeals under Sections 1141 
and 1142 of the Internal Revenue Code, and did not provide 
any other means of review here. We suggest again that that 
position is supported by the pertinent legislative history, by 
the special status of the Tax Court in renegotiation matters, 
and by the awkwardness of fitting review of Tax Court renego¬ 
tiation orders into the review scheme of the Internal Revenue 
Code. 11 

We recognize that the Renegotiation Act does not expressly 
preclude review of constitutional issues in the courts (cf. Lock- 
erty v. Phillips, 319 U. S. 182, 188-189), and the legislative 
history indicates that ultimate determination of such ques¬ 
tions by the Supreme Court was expressly contemplated by an 
active sponsor of the Tax Court remedy (89 Cong. Rec. 9930). 
It may be that Congress envisaged decision of constitutional 
issues in one of three types of proceedings at law: (a) a col¬ 
lection suit brought by the United States as plaintiff (e. g. t 
Lichter v. United States, Povmall v. United States, and Alexan¬ 
der Wool Combing Co. v. United States , 334 U. S. 742); (b) a 
suit by a subcontractor against a prime contractor which has 
withheld sums otherwise due the subcontractor, at the direc¬ 
tion of the United States (cf. Coffman v. Breeze Corporations , 
323 U. S. 316; Aircraft & Diesel Corp. v. Hirsch, 331 U. S. 752, 
775-781); or (c) an action in the Court of Claims, where the 
United States has collected the amount of the excessive profits 
determination by withholding of amounts due under the con¬ 
tractor’s other contracts with the United States. By each 
of these methods, judicial review of constitutional issues 
could be had, with ultimate determination by the Supreme 
Court. These avenues would not, of course, be open to con¬ 
tractors who made voluntary payment upon issuance of a un4 
ilateral order. But since the United States made collection 
in the instant case by withholding payments on other contracts 
of petitioner (R. 80), a suit in the Court of Claims is open to 
'' | 

u In Knowles v. Hirsch, 65 F. Supp. 690, 691 (D. D. C.), a three-judge Dis¬ 
trict Court (including two judges of this Court) stated that constitutional 
issues are appealable from the Tax Court to the courts of appeals. 
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test the validity of the retroactive application of the July 1, 
1943 amendment. 

We could not, of course, invest the Court with jurisdiction 
even by a plain concession, but in view of the decisions in the 
U. S. Electrical Motors Co. case, supra , and Knowles v. Hirsch, 
supra , and of the significant considerations on both sides of the 
problem of jurisdiction, we shall not, without waiving the 
point, further urge that the Court lacks jurisdiction to enter¬ 
tain this petition on the constitutional issue. However, we 
do strongly urge that in any event the Court does not have 
jurisdiction to determine any question of coverage, exemption, 
or amount, and that it does not have any jurisdiction of this 
petition at all, except possibly of the constitutional issue. 

n 

' t 

The RFC price adjustment board commenced timely renego¬ 
tiation of petitioner’s DPC business for the fiscal year ended 
November 30,1942 

The initial Renegotiation Act (Sec. 403 of the Sixth Supple- 
- mental National Defense Appropriation Act, 1942) provided 
that the entire Act was to “remain in force during the con¬ 
tinuance of the present war and for three years after the termi¬ 
nation of the war” (Section 403 (h), statutory pamphlet, p. 5) 
and contained no other time limitation on a Secretary’s power 
of renegotiation. In order to obviate contractors’ fears that, 
under the original Act, they might be subject to renegotiation 
for several years after completion of their government con¬ 
tracts, and at the specific suggestion of the War and Navy De¬ 
partments, Congress amended the Act, in October 1942, to 
provide two additional specific time limitations. Revenue Act 
of 1942 (Act of October 21, 1942), Title VIII, sec. 403 (c) (5) 

. (6): 12 By the first provision (Section 403 (c) (5), statutory 

9 Both of these time limitations were suggested to the Congress, in almost 
exactly the same wording as the statute adopted, by the War and Navy 
Departments, the principal renegotiating agencies. Hearings before a Sub¬ 
committee of the Committee on Finance, Senate, 77th Cong., 2d sess., on 
Sec. 403 of Public Law Numbered 52S, September 29 and 30, 1942, pp. 21, 
53,55,61. 



pamphlet, p. 11), a contractor had the opportunity to start the [ 
running of a one-year “statute of limitations” by voluntarily 
filing with the pertinent renegotiating agency “statements of j 
actual costs of production and such other financial statements 
for any prior fiscal year or years of such contractor or subcon¬ 
tractor, in such form and detail, as the Secretaries shall pre¬ 
scribe by joint regulation.” The second time limitation (Sec¬ 
tion 403 (c) (6), statutory pamphlet, p. 12) operated in those 
cases in which the contractor had not voluntarily filed state¬ 
ments of his financial data, and provided: 

No renegotiation of the contract price pursuant to any 
provision therefor, or otherwise, shall be commenced by 
the Secretary more than one year after the close of the 
fiscal year of the contractor or subcontractor within 
which completion or termination of the contract or sub¬ 
contract, as determined by the Secretary, occurs. 

.Since petitioner did not at any time avail itself of the volun- j 
tary filing mechanism of Section 403 (c) (5), the only relevant! 
time requirement is that contained in Section 403 (c) (6).| 
Under that provision, the RFC Price Adjustment Board had! 
until November 30, 1943, to commence renegotiation of peti¬ 
tioner's DPC (indirect) sales under contracts completed during! 
the fiscal year which had ended on November 30, 1942, one! 
year earlier. /. H. Sessions & Son v. Secretary of War, 6 T. C.i 
1236 (1946). On the basis of the agreed facts, the Tax Court • 
properly adjudged that the instant renegotiation was timely 
commenced during the year allowed to the renegotiating agency. 

1. Proper construction of Section JfiS (c) (6): a. By No¬ 
vember 30, 1943, the Price Adjustment Board had taken the 
following steps in connection with the renegotiation of peti¬ 
tioner's DPC business: 

(1) The Board’s letter of October 25,1943, had informed pe¬ 
titioner of its understanding that petitioner had had renego- 
tiable business with an RPC subsidiary during the critical fis- 

___ r 

cal year and that it was therefore necessary for the Board to 
determine whether or not excessive profits were realized there¬ 
from (R 86); I 

807488—IS-1 
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(2) The same letter stated that “fairly comprehensive data” 
would be ‘Required before final determination can be made,” 
and asked petitioner to complete the regular RFC form used for 
eliciting the financial and accounting data pertinent to renego¬ 
tiation, and to return it before November 20,1043 (R. 86-87); 

(3) On November 18, 1943, after a letter from petitioner 
had indicated that it would probably not comply with the 
Board’s request for information, two Board representatives 
called at the company’s offices and informed its representative 
“that they had been ordered to start officially renegotiation 
proceedings on Defense Plant Corporation business done by 
the petitioner for the fiscal year ended November 30, 1942”; 
at this conference, petitioner’s agent informed the Board’s 
representatives that the company would not supply the re¬ 
quested information by November 20, but that it was awaiting 
an official ruling as to the effective date of the July 1, 1943, 
amendment to the Renegotiation Act (R. 79) ; 

(4) On November 23, 1943, the Board advised petitioner by 
letter that its two representatives 'have completed their report 
of the conference with you on November 18,1943, for the pur¬ 
pose of officially starting renegotiation of your contracts and 
subcontracts with RFC subsidiaries,” and that the “assign¬ 
ment covering the renegotiation of your contracts and sub¬ 
contracts with the RFC subsidiaries” would be continued as 
soon as convenient (R. 89). 

Thus, by the crucial date, petitioner had been clearly in¬ 
formed that its 1942 DPC business was subject to renegotiation; 
it had been plainly asked both by letter and orally to furnish, 
ten days prior to November 30, the rather extensive data neces¬ 
sary before a final determination could be made whether and 
to what extent excessive profits had been realized; its repre¬ 
sentative had met with the Board’s representatives and been 
informed that renegotiation proceedings had been officially 
started, and this oral information was confirmed by letter. 
There can be no doubt that petitioner had “fair, unequivocal, 
and unmistakable notice of the [Board’s] intention to com¬ 
mence a renegotiation,” as the Tax Court put it in J. H. Sessions 


& Son v. Secretary of War, 6 T. C. 1236,1244 (1946) . 1S Indeed, 
a conference was had by Board representatives with petitioner 
for the very purpose of officially commencing renegotiation 
of its 1942 DPC sales (R. 79,89).- 
b. The normal and natural meaning of the prohibition in 
Section 403 (c) (6) of a Secretary’s commencing renegotiation 
more than one year after the close of the pertinent fiscal year 
is that the Secretary must within that period definitely begin 
or start the proceedings or process of examining the contractor’s 
profits for excessiveness. In the words of the Tax Court, the 
question is: “when did he O’, e., the Secretary] first perform 
an act which was adequate to bring in the contractor as a party 
to a proceeding which would lead to a determination by the 
Secretary respecting excessive profits?” Spray Cotton Mills 
v. Secretary of War, 9 T. C. 824,833. 

This view follows from the ordinary meaning of both of the 
significant phrases in the statutory provision: “commenced by 
the Secretary” and “renegotiation.” Webster’s New Interna¬ 
tional Dictionary (2d edition) defines the transitive verb “com¬ 
mence” as “To enter upon; to begin; initiate; to perform the 
first act of; as, to commence a lawsuit.” 14 By coupling “com¬ 
menced” with “by the Secretary,” the Act evidently permits 
that official to avoid the limitations bar by performing the 

“In that case, the Tax Court held that renegotiation was not timely 
commenced during the allowable year by a single mimeographed letter from 
the War Department which simply stated that that Department “will be 
glad to receive any information which you may care to submit bearing 
upon the matter,” not of actual renegotiation itself, but of proper assign¬ 
ment of the contractor to a renegotiating agency “with the minimum of 
inconvenience to all concerned.” The desired information, as described 
in the letter, was of the type pertinent to assignment for renegotiation but 
hardly sufficient for the purposes of actual renegotiation. Even so, the 
contractor was informed: “Such information will In any case be received 
without prejudice to you.” 6 T. C. at 1241-1242. 

14 The Tax Court has properly pointed out, by way of analogy, that a civU 
action is commenced, for the purpose of avoiding the bar of the normal 
statute of limitations, by the filing of a complaint, which begins the entire 
proceeding, and the ordering of service on the defendant. Spray Cotton 
Mills v. Secretary of War, 9 T. C. 824, 831. See Isaacks v. Jeffers , 144 P. 2d 
26, 28 (C. C. A. 10), certiorari denied, 323 U. S. 781. It is in the nature of 
statutes of limitation to be tolled by the first step in a proceeding. 













“first act” of renegotiation within the year. The meaning of 
the second important term—“renegotiation” in the context of 
Section 403 (c) (6)—can be gathered from the whole structure 
of the Act, and especially from Section 403 (c) (1) (statutory 
pamphlet, p. 8), which provides: “Whenever, in the opinion of 
the Secretary of a Department, the profits realized or likely to 
be realized from any contract with such Department, or from 
any subcontract thereunder whether or not made by the con¬ 
tractor, may be excessive, the Secretary is authorized and direc¬ 
ted to require the contractor or subcontractor to renegotiate 
the contract price.” This language surely means, at the least, 
that renegotiation includes the whole process which follows the 
Secretary’s initial and tentative opinion that a contractor’s 
profits “may” be excessive. Here, the Price Adjustment 
Board’s letter of October 25 was the “first act” in the process 
of determining, together with petitioner, whether the 1942 
profits on DPO subcontracts were actually excessive. 15 This 
letter was therefore a true commencement of renegotiation, as 
prescribed by Section 403 (c) (6). The conference of No¬ 
vember 18 and the letter of November 23 underscored the 
Board’s initial action, and made it indisputable that petitioner 
was fully aware that the process of renegotiation—of thorough 
examination of its contractual profits—had been begun. 

c. The avowed purpose of this time limitation reinforces the* 
meaning which common speech and the context of the statute 
give to it. As we have said, the aim of the provision was to 
give surcease to contractors who feared unlimited renegotia¬ 
tion and rerenegotiation of all their war business during the 
entire period of the war years and for three years thereafter. 
It was feared that the renegotiating agencies would not get 
around to renegotiating a contractor’s profits until years had 


“ In the light of the contents of the October 25th letter, it would be hard 
to deny either that the Price Adjustment Board was of the opinion that 
petitioner's profits might have been excessive, or that there was good ground 
to r that belief. The voluntary renegotiation with the War Department, re¬ 
ferred to in the letter, certainly gave strong prima facie reason for believing 
that similarly excessive profits might have been earned on DPC subcontracts. 
In any case, we believe that, with rare exceptions, the renegotiating agencies 
properly took the view that all nonexempt war conrtactors might have 
made excessive profits, and that therefore their profits should be investigated. 














elapsed, and peace had perhaps come. For the proper conduct 
of their businesses and for adequate planning and calculation, 
contractors urged that they had to be able, at some certain 
point of time, to put entirely to one side the possibility of 
future renegotiation of past profits. At the same time, it was 
known that the- renegotiating agencies required adequate time, 
not only to perform the monster task of reviewing war profits, 
but also merely to begin investigation of the thousands of war 
contractors and subcontractors. The answer of Congress, and 
of the War and Navy Departments, was the mandatory limi¬ 
tation of Section 403 (c) (6) and the optional voluntary filing 
provision of Section 403 (c) (5). By these devices, the rene¬ 
gotiating agencies were secured a reasonable period to turn 
their attention to the contractors’ profits, and contractors were 
to have a definite date, after which they would know that they 
were free from renegotiation and could plan accordingly. See 
Hearings before a Subcommittee of the Committee on Finance, 
Senate, 77th Cong., 2d sess., on Sec. 403 of Public Law Num¬ 
bered 528, September 29 and 30,1942, pp. 21,53, 55,61. These 
purposes are aptly fulfilled by reading Section 403 (c) (6) to 
require only that the renegotiating agency give definitive no¬ 
tice to the contractor that the process of determining the extent 
of his excessive profits, if any, has been started. As Congress 
desired, the contractor thereby receives the official notice which 
enables him to plan future operations with the possibility of 
a governmental recapture of profits in mind, and the agency 
has sufficient time to do its work. On the other hand, if the 
statute is read to require that the Secretary must, within the 
year, secure all the necessary data, mull over it, make the 
necessary preparations for bringing the contractor into agree¬ 
ment with him on the amount of excessive profits, and actually 
hold a conference for that purpose (App. Br., pp. 22-23)—then 
the contractor receives far more than adequate notice and the i 
renegotiator far less than the necessary time to fulfill his func- j 
tions. 

2. Petitioner's construction : a. Disregarding all of these fac- j 
tors, petitioner urges that “renegotiation” necessarily implies j 
a meeting devoted to discussing the extent of the contractor’s 
excessive profits, after all relevant information has been gath- j 
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ered, sifted, and preliminarily adjudged by the renegotiating 
agency. As we have pointed out, this is not how the Act uses 
the term in its dominant provision, Section 403 (c) (1). Not 
does this construction accord with a common-sense view of the 
commencement of renegotiation, or with the purposes of the 
time limitation. Even those, like the dissenting judges in 
Spray Cotton Mills, 1 * who believe that Section 403 (c) (6) re¬ 
quires a conference with the contractor, are content with the 
initial meeting, and do not go so far as to compel the agency 
to telescope a major part of its functions within one year. See 
9 T. C. at 837. Petitioner, of course, had such an “initial re¬ 
negotiation conference” on November 18 (R. 79, 89), and if 
an actual meeting is a prerequisite, that requirement was ful¬ 
filled here. 

Petitioner's fallacy in this aspect perhaps appears most 
clearly when it is recalled that it was petitioner, and not the 
RFC Price Adjustment Board, which prevented the holding 
of further conferences in November 1943, and the determina¬ 
tion of excessive profits. Since petitioner flatly refused to sup¬ 
ply the financial and accounting data which were absolutely 
necessary for any decision or agreement with respect to exces¬ 
sive profits, 17 the only other step which the Board could then 
take in pursuance of its attempt to renegotiate petitioner’s 1942 
DPC business would be to invoke the aid of the federal courts 
to secure the requested information, under Title XIII of the 
Second War Powers Act, 50 U. S. C. App., 643-643c, which au¬ 
thorized court proceedings to compel the furnishing of a war 
(contractor’s books and records. But it is inconceivable that 
whenever a contractor refused information, Congress intended 
that the limitations bar was to be imposed, unless this drastic 

“In that case (9 T. C. 824), the majority of the Tax Court held that a 
letter mailed by the renegotiating agency on December 31, 1943 (but not 
received until January 1, 1944), requesting pertinent data from the con¬ 
tractor, constituted a timely commencement of renegotiation of the business 
done by the contractor during a fiscal year ending December 31, 1942. 

“It may be worth noting that when petitioner finally supplied the nec¬ 
essary information, in its letter of March 11, 1944 (R. 80, 93-94), the Board 
quickly responded (by letter of March 28, 1944) with a definite proposal 
(R. 94-95). Perhaps if the information had originally been supplied, as the 
Board requested, by November 20, 1943, a similar proposal would have been 
forthcoming by November 30,1943. 






step be taken and the appropriate data secured through judicial 
compulsion, all within one year. In the first place, the Act's 
legislative history, from 1942 to 1944, is instinct with the idea 
of cooperation between the renegotiating agencies and war con¬ 
tractors, and this attitude especially characterized the principal 
agencies which, as we have pointed out, proposed and drafted 
the time limitations which were incorporated in the Act in Oc¬ 
tober 1942. Forcible measures were to be avoided whenever 
possible, and voluntary compliance was emphasized. The fre¬ 
quent and early use of Title XIII, which petitioner's reading 
of Section 403 (c) (6) would have required, would have seri¬ 
ously impaired, if not ruined, the basic policy of voluntary com¬ 
pliance. Secondly, it would have imposed an enormous burden 
on the agencies which would have been required, for safety's 
sake, to demand the necessary information as early as possible 
within the allowable year, and then, on refusal, to institute 
judicial proceedings as soon as possible and to prosecute them 
superdiligently. Thirdly, it is obvious that even with the min¬ 
imum time which court actions take, it would be almost impos¬ 
sible for a busy agency to take all the necessary steps within 
one year: i. e., (i) make demand for the information, (ii) 
institute proceedings to secure the contractor's books and rec¬ 
ords, and prosecute the action successfully, perhaps including 
appeals, (iii) collate the necessary information from the con¬ 
tractor's books and records, since the contractor would not be 
compelled to digest, collate, or assemble the material, (iv) make 
a sufficient study of the information so as to be able to take a 
position on the amount of the contractor's excessive profits, 
and (v) call and hold, or attempt to hold, a conference with the 
recalcitrant contractor. Congress cannot have intended to 
place such an impossible task upon the already overburdened 
■renegotiating agencies. 

b. Great stress is put by petitioner upon the voluntary filing 
provisions of Section 403 (c) (5) 18 as indicating that commence- 

* Section 403 (c) (5) provides (statutory pamphlet, p. 11) : 

“Any contractor or subcontractor who holds contracts or subcontracts, 
to which the provisions of this section are applicable, may file with the Sec¬ 
retaries of all the Departments concerned statements of actual costs of 
production and such other financial statements for any prior fiscal year 
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meat of renegotiation in Section 403 (c) (6) must mean the 
holding of a conference after all data have been supplied and 
compiled (App. Br., pp. 21-25). As the congressional hearings 
cited above (supra, p. 18) make clear, “the purpose of (c) (5) 
was to give contractors an opportunity to hasten renegotiation 
and to start a period of limitations.” Stein Brothers Mfg. Co. v. 
Secretary of War , 7 T. C. 863, 874. Filing of information 
under this clause was, of course, wholly voluntary, and was for 
the contractor’s benefit. Even after the voluntary filing of the 
full financial and cost statements which the Secretaries would 
presumably, and did, require under (c) (5), the renegotiating 
agencies were to have a full year before being required to take 
any further step or to make contact with the contractor. In 
contrast, petitioner would construe (c) (6), imposing the man¬ 
datory time limitation, so that the renegotiating agency would 
always have less than a year to take steps after securing the 
necessary information, 1 * and, in the case of contractors who 
refused to supply data, very much less than a year (as we have 
shown above). Moreover, on this interpretation of (c) (6), 
the agencies would be required, in order to protect their juris¬ 
diction, to demand information as soon as possible after the 

or years of such contractor or subcontractor, in such form and detail, as 
the Secretaries shall prescribe by Joint regulation. Within one year after 
the filing of such statements, or within such shorter period as may be pre¬ 
scribed by such joint regulation, the Secretary of a Department may give 
the contractor or subcontractor written notice, in form and manner to be 
prescribed in such Joint regulation, that the Secretary is of the opinion 
that the profits realized from some or all of such contracts or subcontracts 
may be excessive, and fixing a date and place for an initial conference to 
be held within sixty days thereafter. If such notice is not given and re¬ 
negotiation commenced by the Secretary within such sixty days the con¬ 
tractor or subcontractor shall not thereafter be required to renegotiate to 
eliminate excessive profits realized from any such contract or subcontract 
during such fiscal year or years and any liabilities of the contractor or sub¬ 
contractor for excessive profits realized during such period shall be thereby 
discharged.” 

” When a renegotiating agency sought to renegotiate a contractor’s busi¬ 
ness for a past fiscal year, a demand for information could not be made until 
after the close of the relevant fiscal year and during the running of the 
limitations period. The agency would necessarily have less than a year to 
take further steps, on petitioner's view of the statute, even where the 
information was supplied on first request. 
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close of each fiscal year, although the voluntary filing system 
of (c) (5) was obviously inserted into the statute on the pre¬ 
mise that the Secretaries would frequently not call for the in¬ 
formation until considerably after the end of a contractors’ 
fiscal year. In brief, petitioner’s interpretation of (c) (6)1 
makes no sense whatever of (c) (5); a contractor would indeed 
be ill-advised to use the voluntary filing device “to hasten re¬ 
negotiation and to start a period of limitations” if the manda¬ 
tory provisions of (c) (6) would both do that work automati¬ 
cally and also grant the contractor a substantially shorter limi¬ 
tations period. It is difficult to believe that Congress intended 
such a conflict of provisions, or designed the Act so that a con¬ 
tractor voluntarily filing data would be treated much less 
favorably than one, like petitioner, who refused compliance. 
The two Sections ((c) (5) and (c) (6)) can be read harmoni¬ 
ously and sensibly if, as we urge and the Tax Court held, the 
commencement of renegotiation, for (c) (6) purposes, is the 
giving of unequivocal notice of the agency’s intention to com¬ 
mence reviewing the contractor’s profits, such as by a request 
for the necessary renegotiation information. By that reading, 
the Secretary has a year to take this step, but the contractor 
can hasten the process of renegotiation, if he desires, by volun¬ 
tarily filing the requisite information at any time within that 


year. 


Petitioner neglects these significant considerations &n<i 
wholly concentrates on a technical argument stemming from 
the use of the words “renegotiation” and “commenced” in both 
(c) (5) and (c) (6). But the Renegotiation Act is hardly^ 
statute in which one can discard weighty indications of mean¬ 
ing gathered from context, legislative purpose, and statutory 
policy, in favor of minute comparison of the use of particular 
words in different portions of the Act. “Somewhat crude in its 
initial statutory simplicity” (Lichter v. United States , 334 U. S. 
742, 766), the statute became more precise as it was amended, 
but even in its final and most complex form (i. e ., Title VII of 
the Revenue Act of 1943), it still contains lacunae and textual 
difficulties, as the Tax Court and this Court are well aware, 
which warn against reading it as a textually wholly integrated 
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and precisely drawn statute. 20 With such a statute, it is par¬ 
ticularly necessary to recall that “It is not unusual for the 
same word to be used with different meanings in the same act, 
and there is no rule of statutory construction which precludes 
the courts from giving to the word the meaning which the leg¬ 
islature intended it shotild have in each instance.” Atlantic 
Cleaners & Dyers v. United States, 286 U. S. 427, 433. The 
Supreme Court pointed out that whatever “natural presump¬ 
tion” there is that identical words used in different parts of 
the same act are intended to have the same meaning, it “is not 
rigid and readily yields whenever there is such variation in the 
connection in which the words are used as reasonably to war¬ 
rant the conclusion that they were employed in different parts 
of the act with different intent.” Attention, said the Court, 
must be paid to differences in subject matter, different condi¬ 
tions, different legislative purposes, varying circumstances. 286 
U. S. at 433. a In the present case, we believe there can be no 
doubt that any bare inference drawn from the presence of 
identical words in both sections very “readily yields,” in view 
of the evident purpose of the time limitation sections, the con¬ 
flicting and topsy-turvy way in which these provisions would 
have operated if petitioner’s view were adopted, and the enor¬ 
mous drag on the entire administration of the Act which would 
have ensued. 

3. Administrative interpretation: a. The first formal ad¬ 
ministrative interpretation of the time limitation provisions, 
which were added to the Renegotiation Act in October 1942, 
was contained in the “Joint Statement by the War, Navy, and 
Treasury Departments and the Maritime Commission of Pur¬ 
poses, Principles, Policies, and Interpretations” under the Act, 
which was issued on March 31, 1943. As originally issued, the 
“Joint Statement” said that the Departments interpreted Sec¬ 
tion 403 (c) (6) “to mean that renegotiation commences on the 

* For an instance already noted by this Court, the statute Is silent as to 
appeal to the courts of appeal, and, if this Court has jurisdiction, the general 
provisions of the Internal Revenue Code regarding appeals from the Tax 
Court can apply only awkwardly to a renegotiation case. U. S. Electrical 
Motors , Inc. v. Jones , 153 F. 2d 134,137. See supra, pp. 13-18. 

* Cf. Lamar v. United States, 240 U. S. 60, 65.. (“The same words may 
have different meanings in different parts of the same act * • *.”) 
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specific date set by the Department conducting renegotiation 
for the initial renegotiation conference unless otherwise agreed 
by the contractor” (R. 82). Less than two months later, on 
May 27, 1943, the renegotiating agencies—in the belief that 
this interpretation was erroneous—amended it to say that they 
interpreted the “provision to mean* that renegotiation com¬ 
mences at the time of the institution of proceedings to obtain 
the information which is to be used as a basis for the determina¬ 
tion of excessive profits” (R. 82-83). This amendment was not 
publicly announced or released, but the original published 
“Joint Statement” expressly provided that its statutory inter¬ 
pretations represented “the present opinion” of the rene¬ 
gotiating agencies “and are subject to such revision from time 
to time as may appear desirable as a result of the operation of 
the boards under those interpretations. They are issued for 
information only and are subject to change without notice” 
(R. 82-83). By inquiry of renegotiating officials, a contractor 
could ascertain what was the current practice or interpretation 
at any given time (R. 83). 

In January 1944, the then renegotiating agencies issued a 
Joint Renegotiation Manual, which superseded the “Joint 
Statement” of March 31, 1943, as amended. Section 342.2 of 
this Manual interpreted Section 403 (c) (6) as follows: “Sub¬ 
section (c) (6) of the Act is interpreted to mean that renego¬ 
tiation commences at the time the machinery of renegotiation 
is put in motion and an initial contact made with the contractor, 
either in person or through the mails, for the purpose of obtain¬ 
ing information which is to be used as a basis for the determina¬ 
tion of excessive profits.” This provision, which is substan¬ 
tially identical with that of May 27,1943, continued to govern 
the renegotiation of business for fiscal years ending on or be¬ 
fore June 30,1943, to which Section 403 (c) (6) applies. See 
Harron, J., in Spray Cotton MUXs v. Secretary of War, 9 T. C. 
824, 834r-835. * j 

Thus, except for a short period of less than two months, the 
renegotiating agencies consistently interpreted Section 403 (c) 
(6) to require no more than an unequivocal beginning of the 
process of renegotiation by a request for pertinent information. 
What was done here by the RFC Price Adjustment Board 
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plainly fulfilled that requirement, as petitioner impliedly ad¬ 
mits (App. Br., pp. 26-28). In our view, there was also com¬ 
pliance with the interim requirement temporarily promulgated 
on March 31, 1943, by the “Joint Statement,” since an “ini¬ 
tial renegotiation conference” was held with petitioner by 
Board representatives on November 18, 1943, for the purpose 
of officially starting renegotiation of the company’s 1942 DPC 
subcontracts (R. 79, 89). 

b. As our previous argument has shown, there is little doubt 
but that our interpretation of Section 403 (c) (6) is correct. 
But if reasonable doubt there be, the long-continued adminis¬ 
trative practice must swing the balance, under the often- 
applied general principle of deference to administrative 
construction. - This doctrine has special pertinence to renego¬ 
tiation, for “administrative practice, consistent and generally 
unchallenged * * * has peculiar weight when it involves a 
contemporaneous construction of a statute by the men charged 
with the responsibility of setting its machinery in motion, of 
making the parts work efficiently and smoothly while they are 
yet untried and new” ( Norwegian Nitrogen Products Co. v. 
United States, 288 U. S. 294, 315; see United States v. Ameri¬ 
can Trucking Assns., Inc., 310 U. S. 534, 549; Adams v. United 
States, 319 U. S. 312, 314-315; Edward’s Lessee v. Darby, 12 
Wheat. 207, 210), especially where, as here, the chief renegoti¬ 
ating agencies proposed and drafted the particular provisions. 22 
United States v. American Trucking Assns., Inc., ibid. The 
short period during which a somewhat different interpretation 
was accepted cannot destroy the basic consistency of the ad¬ 
ministrative practice over a span of more than three years. 
That uniform construction followed by the operating agencies, 
and confirmed by the tribunal with special competence and 
special powers in the field of renegotiation, should not be over¬ 
turned by this Court. 28 
\ ■ * 

r- ■ — - — 

33 Supra, p. 18- 

"Petitioner can derive no comfort from Section 403 (c) (1) of the Sec¬ 
ond Renegotiation Act, which it quotes on page 29 of its brief. Under the 
Second Act, contractors are required to file the pertinent Information at 
the dose of each fiscal year (Section 403 (c) (5), statutory pamphlet, pp. 
32-33). The Board is already in possession of this data when it begins pro¬ 
ceedings under Section 403 (c) (1) (statutory pamphlet, p. 29), a situa- 



The Military Appropriation Act, 1944 (Act of July 1,1943, 57 
Stat. 347), authorized and contemplated renegotiation of 
contracts and subcontracts with Defense Plant Corporation 
which were completed and paid for prior to July 1,1943, but 
after April 28,1942 


Section 1 of the Military Appropriation Act, 1944 (Act of j 
July 1, 1943, 57 Stat. 347), provided (statutory pamphlet, p. j 
15): - 1 

That clauses (1) and (2) of subsection (a) of Section 
403 of the Sixth Supplemental National Defense Ap- j 
propriation Act, 1942, as amended, are amended to* read 
as follows: 

“Sec. 403. (a) For the purposes of this section— 

“1. The term ‘Department’ means the War Depart- J 
ment, the Navy Department, the Treasury Department, 
the Maritime Commission, Defense Plant Corporation, 
Metals Reserve Company, Defense Supplies Corpora¬ 
tion, and Rubber Reserve Company, respectively. 

“2. In the case of the Maritime Commission, the term 
‘Secretary’ means the Chairman of such Commission, j 
and in the case of Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and ; 
Rubber Reserve Company, the term ‘ Secretary ’ means 
the board of directors of the appropriate corporation” 

Provided further , That Section 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, 1942, as ! 
amended, is further amended by adding at the end the j 
following subsection: 

“(k) All the provisions of this section shall be con¬ 
strued to apply to ‘Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and 
Rubber Reserve Company / ” [Italics supplied to indi¬ 
cate clauses, added by amendment of July 1,1943.] * j 

tion obviously different from that contemplated by Section 4GS (c) (6) of 
the old act, and existing in the present case, where the contractor has not 
supplied the necessary information. 








1. The Tax Court has properly held {National Electric Weld¬ 
ing Machines Co. v. Stimson, 10 T. C. 49, 56-58) that the Act 
of July 1, 1943, was specifically designed to reach excessive 
profits realized during fiscal years ending prior to July 1, 1943, 
as well as those accruing thereafter. 24 Congress embodied in 
the amendment a provision clearly making it retroactive; that 
was the effect and purpose of Subsection (k). This clause made 
“aZZ” the provisions of the existing Renegotiation Act (i. e., Sec. 
403 of the Sixth Supplemental National Defense Appropriation 
Act, 1942, as amended) applicable to DPC and the other named 
RFC subsidiaries. And one of the provisions of the Act, as it 
then read, was Section 403 (c) (6), providing in part, that— 

This subsection (c) [specifically providing for renego¬ 
tiation of excessive profits] shall be applicable to all 
contracts and subcontracts hereafter made and to all 
contracts and subcontracts heretofore made * * * 
unless (i) final payment pursuant to such contract or 
subcontract was made prior to April 28, 1942 * * * 
(Statutory pamphlet, pp. 11-12). 

To contend that the July 1, 1943, amendment was not made 
retroactive to April 28, 1942, by Subsection (k) is wholly to 
disregard the word “all,” and, indeed, to divest entire Subsec¬ 
tion (k) of any substantial meaning. If Congress had intended 
to include DPC contracts only prospectively, the amendment 
to Section 403 (a) {supra, p. 31) would alone have been neces¬ 
sary. 

Petitioner argues that the other amendments to the Rene¬ 
gotiation Act contained specific provisions regarding retrospec¬ 
tive application, and in particular that the Acts of October 21, 
1942, and July.14,1943, provided that those amendments “shall 
be effective as of April 28, 1942” (App. Br. 56-57). But the 
instances are not analogous, and no pertinent inference can be 
drawn from the variation in wording. In the case of the July 
1, 1943, amendment the language of Subsection (k) was suffi- 

* In United States v. Howell Electric Motors Co., E. D. Mich., So. Div., 
decided May 21, 1048 (a collection suit by the United States), the District 
Court likewise held that the July 1, 1943, amendment applied to 1942 DPC 
business. The case is now on appeal to the Court of Appeals for the Sixth 
Circuit, but not on this point. See infra, p. 39. 





cient to make applicable the full provisions of Section 403 (c), 
which has always been retroactive in itself, applying in terms 
to any contract on which final payment had not been made until 
after April 28,1942. For the RFC subsidiaries to function as re¬ 
negotiating agencies after July 1,1943, even as to 1942 business, 
it was unnecessary to make any other portion of the Act effective 
as of the earlier date, since all that the July 1 amendment had 
done was to add new “Secretaries,” and no change in substan¬ 
tive renegotiation provisions had been made. The amendments 
of October 21, 1942, and July 14, 1943, differed in that they 
amended substantive parts of the Act, which were not retro¬ 
spectively worded in themselves, and in order to make the 
amendments to such other provisions applicable as of April 
28,1942, Congress was required to include an express provision 
for that purpose. 

2. Furthermore, the legislative history of Subsection (k) 
shows that it was included for the precise purpose of giving the 
Act of July 1, 1943, retroactive application to prior business. 
The statute’s genesis lay in a proposed addition, offered on the 
floor of the House as an amendment to the Military Establish¬ 
ment Appropriation Bill for 1944, which was agreed to without 
discussion. That amendment was substantially in the form 
which ultimately became law, except that Subsection (k) was j 
not included. 89 Cong. Rec. 6176 (June 19, 1943). However, j 
the Senate Appropriations Committee deleted the entire House j 
amendment, indicating that it “did not have time to go into I 
the subject,” and thought thfe matter one for the appropriate | 
legislative committee to consider. S. Rept. No. 357,78th Cong., 
1st sess., p. 7; 89 Cong. Rec. 6581. The Appropriation Billj 
then passed the Senate without any provision dealing with 
renegotiation. 89 Cong. Rec. 6587 (June 26, 1943). In con¬ 
ference, the substance of the House amendment was restored j 
and Subsection (k) was added. H. Rept. No. 620, 78th Cong., | 
1st sess., pp. 1-2; 89 Cong. Rec. 6828-9. 

The origin and purpose of the addition of Subsection (k) 
(the critical clause) are plain: The matter of retroactivity was 
first brought to the attention of the Senate Appropriations 
Committee, which considered the House bill, in a letter dated 
June 24, 1943, from John D. Goodloe, General Counsel for the 





Reconstruction Finance Corporation, to Senator Elmer Thomas, 
Chairman of the War Department Subcommittee of the Senate 
Appropriations Committee. That letter, after suggesting the 
language actually used to amend Section 403 (a) of the Re¬ 
negotiation Act, stated: 

It is, of course, a matter for Congress to determine to 
what extent, if at all, the statute is to apply to uncom¬ 
pleted contracts of subsidiaries of the Reconstruction 
Finance Corporation. If the Congress selects the date, 
April 28,1942, as contained in the present statute, the 
following amendment which would immediately follow 
the above proposed amendment to H. R. 2996 [Military 
Establishment Appropriation Rill, 1944] is presented 
for your consideration: 

* * # * * 

“Subsection (k): All the provisions of this section 
shall be construed to apply to Defense Plant Corpora¬ 
tion, Metals Reserve Company, Defense Supplies Cor¬ 
poration, and Rubber Reserve Company.” 

Should the Congress, however, determine that the re¬ 
negotiation statute should apply to contracts of RFC 
subsidiaries uncompleted as of a different date than that 
now contained in the statute, the following amendment 

is presented for your consideration: 

* • * * * 

“(i) Except in the instance of Defense Plant Cor¬ 
poration, Metals Reserve Company, Defense Supplies 
Corporation, and Rubber Reserve Company, final pay¬ 
ment pursuant to such contract or subcontract was made 
prior to April 28, 1942, and, in the instance of Defense 
Plant Corporation, Metals Reserve Company, Defense 
Supplies Corporation, and Rubber Reserve Company, 
final payment pursuant to such contract or subcontract 
was made prior to.” [Italics supplied.] 28 

* The foil text of the letter is set forth at R. 137-9, and also appears In 
Hearings before the Committee on Ways and Means, H. of Rep., 78th Cong., 
1st sess., on H. R. 2324, H. R. 2898, and H. R. 3015 (“Renegotiation of War 
Contracts”) (September 1943), pp. 200-201; see also p. 187. 




Thus, Subsection (k), as it was embodied in the July 1,1943 
amendment, was the identical provision suggested to the Senate 
Appropriations Committee by RFC’s general counsel. As he 
pointed out, Subsection (k) was to be used, “if the Congress 
selects the date, April 28, 1942, as contained in the present 
statute * * It was after the receipt of Mr. Goodloe’s 
letter that (k) appeared, for the first time, in the measure as 
proposed by the conference committee. H. Rept. No. 620,78th 
Cong., 1st sess., pp. 1-2; 89 Cong., Rec. 6828-9. The record in 
the Tax Court case of National Electric Welding Machines 
Company v. Stimson (T. C., Docket No. 10-R; 10 T. C. 49) 28 
(the pertinent part of which has been incorporated by stipular 
tion in the present record (R. 83)) clearly shows that Congress, 
in adopting his suggested language for Subsection (k), under¬ 
stood and agreed with Mr. Goodloe’s statement that such a 
clause would mean retroactivity to April 28, 1942. Senator 
Thomas, who was chairman of the Senate conferees and of the 
joint conference committee (R. 105-6), testified that he received 
the Goodloe letter after the bill had been sent to conference; 
that he read the entire letter to the conference committee, which 
agreed that the Subsection (k) language as suggested in the 
letter should be used; and that he subsequently clipped the 
agreed portions from the letter and personally prepared thej 
amendment in the exact form in which it was enacted (R. 106- 
110,141-2). 

In the light of these circumstances, it is indisputably plain 
that Subsection (k) was designed by Congress to make the July 
1,1943 amendment retroactive to business done since April 28, 
1942. Moreover, in testifying before the Ways and Means j 
Committee of the House of Representatives, shortly after the 
amendment of July 1,1943, Secretary of Commerce Jones, then 
Chairman of the RFC, stated (Hearings before the Committee ! 
on Ways and Means, H. of Reps., 78th Cong., 1st sess., on j 

■ ! 

“ A petition for review of the Tax Court order In this ease has been ad- j- 
dressed to this Court* and the appeal is in the process of being perfected.; 
The petition raises (a) the retroactivity of the July 1,1943, amendment and 
(b) the validity of that amendment, if construed as retroactive, as well as j 
other points not at issue in the present case. • j 


H. R. 2324, H. R. 2698. and H. R. 3015 (“Renegotiation of 
War Contracts”) (September 10,1943), p. 187): 

The amendment suggested for use [by Mr. Goodloe] 
in the event the Congress wished to make subject to 
renegotiation the RFC subsidiary contracts under which 
final payment had not been made prior to April 28,1942, 
was added in conference on the Military Appropriations 
Act of 1944. I call attention to this particularly since it 
seems to me to clearly evidence the intention of Congress 
that the amendment was to be retroactive in its applica¬ 
tion to the contracts of the four RFC subsidiaries. 

Although this administrative construction was thus specifically 
called to the attention of the Committee then dealing with over¬ 
all revision of the Renegotiation Act, there was, and has been, 
no suggestion ctf congressional disapproval. 27 The Second 
Renegotiation Act (Revenue Act of 1943, Title VII, February 
15,1944), which eventuated from the studies of the Ways and 
Means Committee, did not seek to change the administrative 
interpretation that the July 1, 1943 amendment was 
retroactive. 28 

3. This Court may properly take cognizance of the legislative 
materials supplied by the testimony of Senator Thomas and 

* This same construction was uniformly followed by all of the renegotiating 
agencies. Cf. testimony of General Hirsch, R. 131-132. 

* Petitioner contends that when Congress enacted the original Renegotia¬ 
tion Act on April 28,1942, it believed that it could not validly include within 
the Act’s coverage contracts which were fully completed and paid for by 
that date, and that “there is nothing in the official legislative history of the 
July 1, 1943 amendment to indicate that Congress had changed its opinion 
that it was without constitutional power to renegotiate contracts or subcon¬ 
tracts which had been fully paid for prior to the date of enactment ** (App. 
Br. pp. 47-49). If it be true that Congress—rather than certain individual 
members—held this view in April 1942, it is quite clear that the general 
opinion had changed by July 1943 (at least as to contracts between April 
28,1942 and July 1943), since the Act of July 14,1943, 57 Stat 564 (statutory 
pamphlet, pp. 16-18), which was enacted only two weeks after the Military 
Appropriations Act, 1944, was expressly made retroactive to April 28, 1942 
with respect to certain contracts for “fees and compensation in connection 
with the negotiation of war contracts,” which had not theretofore been 
covered (in the opinion of many). Also, the Act of October 21, 1942 retro¬ 
actively added Treasury Department contracts and subcontracts, effective 
as of April 28,1942 (statutory pamphlet, pp. 6,14). 
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Mr. Goodloe in the National Welding case (incorporated in the 
present record), and confirmed by Secretary Jones’ testimony 
before the House Ways and Means Committee. Not only can 
there be no doubt of the accuracy of this testimony, but the j 
official position of the witnesses—one, the chairman of the! 
appropriate Senate subcommittee and chairman of the joint 
conference committee; the other, the general counsel of thej 
interested agency—as well as the content of their testimony, j 
demonstrate that their legislative views were not merely at-! 
tributable to individual legislators, but represented the opinion 
of the whole committee concerned with the legislati#n, and its 
sponsors. 2 ® This is not a case of simple ex post facto interpreta¬ 
tion by a legislator or drafter, as a trial witness. Senator 
Thomas and Mr. Goodloe did not give their own opinion of 
the meaning of the statute; they showed that the precise ques¬ 
tion now in issue was considered by the appropriate legislative 
committee, and the view we espouse adopted at the time of the 
enactment of the legislation. If the conference committee had 
held hearings, in the report of which Mr. Goodloe’s letter was 
included together with Senator Thomas’ comments, no one 
would deny the Court’s right to make use of these materials. 
In its marks of veracity and of pertinence, the present record 
is no less persuasive.* 0 

Whatever may have been the judicial attitude to legislative 
history in previous decades, the current principles make avail-, 
able to courts “every relevant aid to construction,” including 
all types of legislative materials. United States v. Dickerson , 
310 U. S. 554, 562; United Stales v. American Trucking Assn., 
310 U. S. 534, 544. In some instances, little help will be had 
because these “legislative materials may be without probative 

~“ i; 

** Reliance has been judicially placed upon statements of a general counsel 
of an interested agency regarding legislation. United States v. Whyel, 28 F; 
2d 30,32 (C. C. A. 3,1928), petition for writ of certiorari dismissed, 278 U. S, 
664 (statements of general counsel of Bureau of Internal Revenue on retro¬ 
activity of tax legislation). 

*° The District Court, in United States v. Howell Electric Motors Co. {supra, 
p. 32, fn. 24), accepted affidavits of Senator Thomas and Mr. Goodloe, to the 
same effect as their testimony in the National Welding case, as “competent 
corroborating testimony,” although it held the testimony unnecessary since 
the meaning of the July 1,1943, amendment was sufficiently clear on its face. 


value, or contradictory, or ambiguous” (310 U. S. at 562), but 
here their effect is plain and uncontradicted, their pertinence 
clear, and their truthfulness apparent. 

IV 

The July 1,1943, amendment to the Renegotiation Act is valid 
as applied to profits realized under DPC subcontracts en¬ 
tered into or fully completed between April 28, 1942, and 
July 1,1943 

.4. Lincoln Electric Co. v. Forrestal as controlling: Contrary 
to petitioner's view, the “contention that the July 1, 1943 
amendment to the Renegotiation Act is unconstitutional in its 
retroactive application to contracts which were fully performed 
and paid for prior to July 1, 1943” (App. Br., p. 61) does not 
arise in this Court as an original question. That issue has al¬ 
ready been determined in favor of the Act's validity by the 
Supreme Court in Lincoln Electric Co. v. Forrestal , 334 U. S. 
841, decided per curiam, the same day as, and on the authority 
of, Lichter v. United States, 334 U. S. 742. In the Lincoln Elec¬ 
tric case, the Secretary of the Navy included in the contractor’s 
renegotiable business, upon which the Secretary's unilateral 
order of October 23,1943, was based, sales in the calendar year 
1942 to DPC and its contractors and subcontractors. Through¬ 
out that litigation, the contractor claimed that the July 1,1943, 
amendment did not apply to DPC business done before that 
date, and that if it did so apply, it was invalid. Since the 
Supreme Court, unlike the District Court (77 F. Supp. 444, 
447), decided the merits of the controversy, it necessarily de¬ 
termined all the constitutional issues, including that relating 
to the July 1, 1943, amendment. Accordingly, the constitu¬ 
tional question petitioner presents is no longer open. 

B. The merits of petitioner’s contention: In any case, there 
is no merit to the contention. The Lichter case has authorita¬ 
tively determined that the Renegotiation Act may be properly 
applied to subcontracts entered into before the passage of the 
original statute (on April 28,1942), but upon which final pay¬ 
ment had not been made. 334 U. S. at 788-789. 31 The Alexan- 

“ Only subcontracts are Involved In the present case; there are no contracts 
directly with DPC (R. 77-78, 84-85). 





; 



39 ^ 


der case (decided in the same opinion as Lichterj also held that 
certain subcontracts entered into between April 28, 1942, and 
October 21,1942, may validly be renegotiated under the amend- ! 
ment of October 21, 1942, although the original Act may not 
have included these agreements within the business then sub¬ 
ject to renegotiation. The principles—discussed below—which J 
warranted these decisions of the Supreme Court likewise sup- ! 
port the validity of the July 1,1943, amendment’s retrospective \ 
application. As we shall show, the sole difference which peti- ! 
tioner cites, i. e. the fact that final payment had been made on 
its contracts before July 1,1943, is immaterial to the exercise of j 
Congressional power. In addition, there are special reasons for I 
upholding the retroactivity of this particular amendment. 82 

1. Special status of the July 1,1943 amendment: The history j 
of statutory renegotiation after April 28, 1942, in its relation j 
to DPC business, furnishes adequate special ground for sus- j 
taining the amendment covering the RFC subsidiaries. 

a. As we show below (infra, pp. 50-55), there was at least: 
substantial basis for construing the original Act to cover peti- j 
tioner’s 1942 DPC business. Certainly, it was generally known j 
that the applicability of the original Act to DPC machine tool 
business was a matter of debate. Although the RFC did not; 
itself believe that its subsidiaries’ contracts were renegotiate 
(R. 103-104), there were other government officials concerned 
with renegotiation who took the other side of the discussion. 88 
The matter was settled temporarily—before the passage of the 
Act of July 1, 1943—by encouraging contractors to include 
their DPC machine tool sales in renegotiation, but by excluding 
this business if the contractor objected. This was the solution 
embodied in the “Joint Statement by the War, Navy and Treas¬ 
ury Departments and the Maritime Commission,” dated March 


“ In National Electric Welding Machines Co. v. Stimson , 10 T. C. 49, on 
the authority of which the instant case was decided, the Tax Court upheld 
the July 1, 1943, amendment, retroactively applied. In United States v. 
HotceU Electric Motors Co., E. D. Mich., So. Div„ decided May 21, 1948, a 
collection suit, the District Court reached the same result; the case is now 
on appeal to the Court of Appeals for the Sixth Circuit on this point (C.. A. 
6, No. 10,736) (see supra, p. 32. fn. 24). .* i 


“See testimony of General Hirsch on this division of opinion, in the 


National Electric Welding Machines Co. case, incorporated in the 
record, R. 121-122,127-130,133,134. 






31,1943.* 4 General Hirsch tells us that the renegotiating agen¬ 
cies? adopted this policy, as an interim measure, in order to 
maintain the status quo, pending further administrative inter- . 
pretation, a judicial decision, or a clarifying statute; and it was 
always felt that the excluded DPC business “was a segment of 
the business that later by some agency or by the [War] De¬ 
partment itself would be subject to scrutiny” (R. 130, 133, 
134). The express extension of the Act to such DPC business, 
therefore, could hardly take DPC’s contractors or subcontrac¬ 
tors by surprise. In the view most favorable to petitioner, 
the July 1, 1943, amendment merely extended the reach of 
legislative control on a subject matter, excessive war profits, 
which had been the subject of prior regulation; and when peti- 
titoner made DPC sales in 1942, it made them “subject to fur¬ 
ther legislation upon the same topic.” Veix v. Sixth Ward 
Assn., 310 U. S. 32, 38. Such retroactivity hardly constitutes 
an unreasonable or arbitrary, or even an unanticipated, inter- 


“The “Joint Statement” provides (p. 12): 

As to contracts with the Defense Plant Corporation, the following state¬ 
ment of policy has been approved by the Under Secretary of War and the 
Under Secretary of the Navy: 

“With respect to contracts placed by Defense Plant Corporation for ma¬ 
chine tools and other equipment and personal property to be included in 
leased facilities to prime contractors with or subcontractors of the War 
and the Navy Departments, the War and the Navy Departments will ob¬ 
tain appropriate information as to sales, costs, and profits on such con¬ 
tracts and will include such contracts in the renegotiation wherever pos¬ 
sible. If the contractors object to such renegotiation and the information 
indicates the possibility of excessive profits, the information will be trans¬ 
mitted to Defense Plant Corporation which will examine the information 
with a view to renegotiation in consultation with the War or Navy De¬ 
partments. Contracts placed by Defense Plant Corporation for the con¬ 
struction of plants, as distinguished from the furnishing of equipment and 
supplies, will not be renegotiated nor will contractors be required to furnish 
information as to their profits on those contracts.” 

It frequently happens that manufacturers of machine tools and other 
equipment and personal property for Defense Plant Corporation prefer 
to obtain a clearance from any possible statutory liability for excessive 
profits on those contracts instead of relying solely on the view of the De¬ 
partments that such contracts are not subject to renegotiation, and this 
procedure enables them to do so. The Departments and Defense Plant 
Corporation also prefer to have such contracts Included in the renegotia¬ 
tion whenever possible because in many instances the Department agrees 
to indemnify the Defense Plant Corporation against loss thereon. 



ference with petitioner’s expectations, and the statute’s valid¬ 
ity is not doubtful. Cf. United States v. Hudson, 299 U. S. 498, 
501, infra, pp. 42, 49; MUliken v. United States, 283 U. S. 15, 
22-24. j 

b. Moreover, the omission of Defense Plant Corporation j 
from the agencies named in the original Act was apparently j 
purely inadvertent. In response to a question in a Congres- j 
sional hearing as to why DPC had not been named originally, j 
Under Secretary Patterson testified: 

I do not know of any particular reason. You started I 
with the Army, the Navy, and the Maritime Com- j 
mission in April 1942. Then the Treasury was included 
in October. I do not know of any reason why the j 
Defense Plant Corporation and the Defense Supplies | 
Corporation were let off. (Hearings before the Subcom¬ 
mittee of the Committee on Appropriations, H. of Reps., j 
78th Cong., 1st sess. on Mil. Est. App. Bill for 1944 (June ! 
1943), p. 573.) j 

He also testified on another occasion: 

I don’t know of any logical reason for a distinction be¬ 
tween', say, the War Department, the Navy Depart¬ 
ment, on the one hand, and the Defense Plant Corpora¬ 
tion, the Defense Supplies Corporation, on the other. 
(Hearings before the Committee on Naval Affairs, H. of 
Reps., 78th Congress, 1st sess., pursuant to H. Res. 30, ! 
Vol. 2 (June 1943), p. 925.) j 

The failure to renegotiate DPC contracts resulted in such 
gross inequities that Congressional action was required. The 
report of the Committee on Naval Affairs on “Renegotiation of j 
War Contracts” for October 7, 1943, states (H. Rep. No. 733, 
78th Cong., 1st sess., p. 24): 

In the closing days before the recess, Congress j 
amended the law further to bring within it the contracts 
of four subsidiaries of Reconstruction Finance Corpora- i 
tion—Defense Plant Corporation, Defense Supplies 
Corporation, Rubber Reserve Company, and Metals Re- i 
serve Company. We had been aware of the inequity | 
which attached to the exemption of contracts of these j 


corporate agencies of the United States from renego¬ 
tiation. It was apparent from investigation made by 
us that contractors were being restricted to reasonable 
profits on contracts with the War and Navy Depart¬ 
ments, and yet being allowed to receive profits of as 
much as 60 and 80 percent on contracts with Defense 
Plant Corporation. The Secretary of Commerce agreed 
with us that the law should be amended so as to confer 
specific authority for the renegotiation of contracts of 
those corporations which had resulted in excessive 
profits. 

The exemption from renegotiation which may have arisen 
from the failure specifically to name DPC in the original Act 
was thus purely fortuitous, an unplanned and unfair oversight. 
Two established lines of authority sustain retroactive legisla¬ 
tion designed to overcome such inequitable omissions, (i) On 
the one hand, the July 1 amendment is vindicated by the cases 
upholding the right of a state or of the Federal Government to 
pass curative statutes reaching backward for taxes uncollected 
because of “neglect of administrative officials, misunderstand¬ 
ing of the law, lack of adequate machinery,” “through lack of 
statutory provisions therefor,” or because of a defect in the 
original statute. Illinois Central R. R. Co. v. Minnesota, 309 
U. S. 157, 164-165; Florida Central Ry. Co. v. Reynolds, 183 
U. S. 471, 474; Williams v. Supervisors of Albany, 122 U. S. 
154, 166; White River Company v. Arkansas, 279 U. S. 692; 
Graham & Foster v. Goodcell, 282 U. S. 409, 429-430. 

(ii) In the light of the excessive profits being made after April 
28,1942, by DPC contractors and subcontractors, as compared 
with other war contractors, the July 1 amendment also stands 
substantially on the same footing as the retroactive “wind¬ 
fall” tax sustained in United States v. Hudson, 299 U. S. 498. 
That decision upheld the portion of the Silver Purchase Act of 
June 19, 1934 (48 Stat. 1178) which imposed a tax of 50 per 
cent of the profits on any transfer of silver bullion made on 
and after May 15, 1934; the tax was designed to recover ex¬ 
cessive profits realized on silver sales because of the pending 
'increased acquisition and use of silver by the government.” 
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Similarly, the Revenue Act of 1936 (49 Stat. 1648, 1734, Title I 
III, enacted June 22, 1936) levied a “tax on unjust enrich- j 
ment” of 80 per cent on income derived from federal excise j 
taxes which had been passed on to others but which the tax- j 
payer was not called upon to pay because the Agricultural Ad- *| 
justment Act was declared unconstitutional (in United States 
v. Butler, 297 U. S. 1, and Rickert Rice Mills, Inc. v. Fontenot, 
297 U. S. 110, decided January 1936), or which were refunded 
to the taxpayer and not repaid to those who had actually borne 
the invalid excise tax. This “windfall tax,” which reached | 
back from six to sixteen months, was sustained in Steinhagen 
Rice Milling Co. v. Scofield, 87 F. 2d 804 (C. C. A. 5); White j 
Packing Co. v. Robertson, 89 F. 2d 775 (C. C. A. 4); Sportwear 
Hosiery Mills v. Commissioner, 129 F. 2d 376 (C. C. A. 3); WU- j 
son Milling Co. v. Commissioner, 138 F. 2d 249 (C. C. A. 8); 
Union Packing Co. v. Rogan, 17 F.Supp. 934 (S. D. CaL); 
Kingan & Co., Inc. v. Smith, 17 F. Supp. 217 (S. D. Ind.); j 
Louisville Provision Co. v. Glenn, 18 F. Supp. 423 (W. D. Ky.). 

2. General principles applicable to retroactivity oj Renego¬ 
tiation Act: In addition to the special principles supporting 
this particular amendment, the more general doctrine which 
supports the validity of the original Act also permits the | 
United States to extend renegotiation to petitioner’s subcon- j 
tracts completed and paid for between April 28,1942, and July 
1,1943. 

(a) The Constitution “contains no prohibition of retrospec- j 
tive legislation as such, and therefore * * * the mere I 
fact that a statute is retroactive in its operation does not make 
it repugnant to the Federal Constitution.” League v. Texas, 
184 U. S. 156, 161; Colder v. Bull, 3 DalL 386; Watson v.l 
Mercer, 8 Pet. 88, 109; Blount v. Windley, 95 U. S. 173, 180.! 
From early days, the Supreme Court has sustained the validity 
of much legislation having a retroactive effect on existing! 
property rights. Watson v. Mercer, supra; Curtis v. Whitney,\ 
13 Wall. 68. Contract rights, already accrued through partial 
or total execution of the contract involved, are no less immune 1 
from proper legislative interference even though such accrued 
rights will be limited or destroyed. “The sovereign right of the 
Government is not less because the property affected happens 




to be a contract” .( Calhoun v. Massie, 253 U. S. 170, 176); 
“when contracts deal with a subject matter which lies within 
the control of the Congress” their “continuing operation” may 
in proper cases be modified or prohibited by subsequent legis¬ 
lation. Norman v. Baltimore <& Ohio R. Co., 294 U. S. 240, 
307-308, 309,310. 

(b) While the courts have been vigilant in safeguarding pri¬ 
vate contract rights from arbitrary legislative interference, 
nevertheless where the Congress in the exercise of an admittedly 
granted power has adopted a means reasonably adapted to 
achieve a legitimate end, such legislation has withstood consti¬ 
tutional challenge even though the effect is to set aside or reduce 
the value of accrued contract rights. In the Norman case, 
supra, a statute precluding gold payments was held enforceable 
against a bondholder who had bought and paid for his gold 
clause bonds prior to the statute’s enactment. In Calhoun v. 
Massie, 253 U. S. 170, the* Court upheld an act limiting attor¬ 
neys’ fees for collection of a claim against the Government to 
an amount substantially less than that contracted for, even 
though the attorney had already performed substantially all of 
the services required by his contract. Cf., for similar result, 
Capital Trust Co. v. Calhoun, 250 U. S. 208, 218. Louisville & 
Nashville R. R. v. Mottley, 219 U. S. 467, enforced a federal 
statute which invalidated a prior contract, valid when made, 
by which a railroad agreed to issue annual passes for life in 
consideration of an executed full release of the pass holder’s 
damage claims against the railroad. Similarly, in Philadelphia, 
B. & W. R. Co. v. Schubert, 224 U. S. 603, the Employers’ 
Liability Act was held validly to have abrogated a contract 
by which railroad employees agreed to accept benefits from a 
“Relief Fund,” to which the railroad contributed, in lieu of all 
claims against the company. In Wright v. Union Central In¬ 
surance Co., 304 U. S. 502, 515-516, the Court sustained a sec¬ 
tion of the Bankruptcy Act which extended the period for en¬ 
forcing an equity of redemption, long after the mortgagee had 
advanced his money to the mortgagor. Rental contracts have 
also been made subject to subsequent legislative alteration of 
their terms. Block v. Hirsh, 256 U. S. 135; Bowles v. Willing¬ 
ham, 321U. S. 503. In all of these cases, and others, the subject 
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matter being within congressional power the legislation was 
upheld, notwithstanding the cancellation or reduction in value j 
of accrued contract rights. 

(c) The Supreme Court has likewise sustained the validity ; 
of state legislation substantially reducing or eliminating the 
value of “vested” contract rights, as consistent with the Con- j 
stitutional clause prohibiting impairment of contract obliga¬ 
tions, which applies in terms only to the states. East New York 
Savings Bank v. Hahn, 326 U. S. 230 (statute suspending mort- j 
gagor’s right of foreclosure, applied to mortgage executed prior 
to the Act); Faitoute Iron & Steel Co. v. City of Asbury Park, j 
316 U. S. 502 (municipal insolvency statute, applied to pre¬ 
existing bonds and interest coupons, so as to give creditor less j 
than stipulated interest); Gelfert v. National City Bank, 313 j 
U. S. 221 (statute permitting scaling down of deficiency judg¬ 
ment after foreclosure sale of mortgaged property—applied to 
mortgagee who, under law existing when mortgage was exe- j 
cuted, was entitled to full deficiency judgment); Veiz v. Sixth 
Ward Assn., 310 U. S. 32 (statute limiting right of purchaser of j 
shares in building and loan association to withdraw such j 
shares); Honey man v. Jacobs, 306 U. S. 539 (statute prohibiting 
deficiency judgment where mortgagee has bid in property at 
foreclosure sale and value of property equals the indebtedness— j 
applied to default occurring before the Act); Richmond Carp. 
v. Wachovia Bank, 300 U. S. 124 (statute, as applied to notes 
and deed of trust executed prior to Act, providing that where 
mortgagee buys in the property for less than mortgage indebted¬ 
ness, his suit for deficiency may be defended on ground that | 
value of the property equalled the debt); Home Budding & 
Loan Association v. Blaisdell, 290 U. S. 398 (mortgage mora- j 
torium law extending period of redemption, applied to fore- j 
closure occurring prior to Act); Marcus Brown Holding Co. v. j 
Feldman, 256 U. S. 170 (rent control act barring actions to re-1 
cover possession, applied to lease expiring prior to Act and 
including covenant to surrender possession on expiration of | 
lease); Pennsylvania Hospital v. Philadelphia , 245 U. S. 20 
(municipality permitted to open street through hospital 
grounds, despite outstanding contract under which hospital cor¬ 
poration had made payments of money and furnished ground 
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for a designated street in return for agreement forbidding open¬ 
ing of any street through the hospital grounds without hospital’s 
consent). 

(d) The legal theories upon which the courts have permitted 

invasion of accrued contract rights have varied considerably. 
Thus it has been said that the statute merely touches upon the 
remedy rather than upon the contract right itself ( Richmond 
Corp. v. Wachovia Bank, 300 U. S. 124; Honey man v. Jacobs, 
306 U. S. 539); or that a “reservation of essential attributes of 
sovereign power is * * * read into contracts as a postulate 
of the legal order” {Home Building & Loan Ass’n. v. Blaisdell, 
290 U. S. 398, 435); or that there has been “an exercise of the 
sovereign right of the Government to protect the * * * 
general welfare of the people,” a power which is “paramount 
to any rights under contracts between individuals” {Manigavlt 
v. Springs, 199 U. S. 473, 480); or that “when contracts deal 
with a subject matter which lies within the control of the Con- 
gress, they have a congenital infirmity” {Norman v. Baltimore 
& Ohio R. Co., 294 U. S. 240,307-308); or that the subject mat¬ 
ter of the legislation had already been the subject of regulation 
in some past period {Veix v. Sixth Ward Assn., 310 U. S. 32). 
But, as has been recently observed, “the formal mode of rea¬ 
soning [in these cases] # * is of little moment”; they 

yield “this governing constitutional principle: when a widely 
diffused public interest has become enmeshed in a network of 
multitudinous private arrangements, the authority of the State 
‘to safeguard the vital interests of its people’ * * * is not 
to be gainsaid by abstracting one such arrangement from its 
public context and treating it as though it were an isolated 
private contract constitutionally immune from impairment” 
{East New York Savings Bank v. Hahn, 326 U. S. 230, 232). 
While this was said with reference to exercise of the “police 
power” of the States, the same may be said of the exercise of the 
Federal war power, which is at least as broad as the “police 
power” of the States {Hamilton v. Kentucky Distilleries Co., 
251 U.S. 146,156). 

(e) These principles and authorities are squarely applicable 
to the Act of July 1,1943. The “subject matter” of the statute 
is well within Congress’ war power, as the Lichter case expressly 




holds (334 U. S. at 754-769, 778-783). Petitioner's subcon- j 
tracts are war contracts subordinate to prime contracts with 
Defense Plant Corporation, an important war agency. 35 Con¬ 
gress saw fit, in the exercise of its war powers, to decline to 
permit war contractors to retain excessive profits. The original l 
Renegotiation Act was the result. When Congress discovered j 
that those contractors with DPC business had been realizing j 
large and excessive profits which were not subject to recapture, j 
it chose t6 apply its general policy to all DPC sales, and to all ! 
DPC sales made since the date the general policy had first been j 
declared. This was a reasonable election, both from the stand- j 
point of protecting the public treasury and also as a measure j 
of equalization among war contractors. 

Whatever the extent the contractor's rights had “accrued” j 
before July 1,1943, his obligations been performed, or payment i 
made, the reduction in the value of his rights no more invali¬ 
dates the July 1 amendment than did the reduction in the value 
of the accrued rights of the contractors originally made sub¬ 
ject to renegotiation on April 28, 1942, or in the many cases " 
mentioned above, outlaw those statutes. The effective period 
of retroactivity—here, at most a year and one quarter—does j 
not exceed that often applicable under the original Act,** or 
under the rent-control statutes, gold-clause legislation, or mort¬ 
gage-moratorium or deficiency-judgment statutes. Nor, as the 
cases cited above demonstrate, does the fact that full payment | 
had been made on petitioner's contracts remove them from 


*DPC was created to assist in the national-defense program which began 
in 1940, and by statute and charter (R. 142-149) It had broad powers to 
provide all types of necessary production facilities. With the outbreak of 
World War II, there came “a demand for production of war supplies inj 
proportions previously unimagined * * • for production in a volume 
never before approximated and at an undreamed of speed.” Lichter case, 
334 U. S. at 763-764. Credit limits, inability to command materials, the! 
risks and uncertanties of war expansion, and similar factors, made it at 
prime necessity that the Government should provide a large proportion of 
the new tools and facilities required for the enormously increased produc¬ 
tion. DPC, which had been participating in the defense program, quickly 
became a major Government agency in the procurement of these war 
facilities (R. 84). See also, infra , pp. 50-53. 

" For example, many naval ship-construction contracts executed before 
March of 1941 were still in existence on April 28, 1942, and therefore sub¬ 
ject to renegotiation. 









48 


the power of Congress. Petitioner argues that its accrued 
property rights were different from the existing contract rights 
adjudicated in the Lichter case (App. Br., pp. 62-63), but it 
forgets that the settled doctrines we have discussed permit the 
reduction of property rights, where there is a rational basis and 
good cause for such diminution. The cases do not rationalize 
the cutting off of accrued contract rights on the ground that 
they differ from rights of property, but uphold the legislation 
despite the acceptance of these contract interests as property 
rights. Indeed, in so far as Federal action is concerned, con¬ 
tract rights can secure protection only if they are deemed prop¬ 
erty rights, since the Impairment of Contracts Clause governs 
state action alone. Cf. Calhoun v. Massie, 253 U. S. 170, 175- 
176. And as Mr. Justice Brandeis said in that case: N “* * * 
the United States may, consistently with the 5th Amendment, 
impose, for a permitted purpose, restrictions upon property 
which produce” a “serious depreciation of property values.” 
253 U. S., at 175. The Lichter case has determined that the Re¬ 
negotiation Act reduced existing property rights—in that case, 
existing contract rights—for a proper purpose. The principles 
do not change because the contract has been fully executed 
on both sides, and its proceeds may now be termed non-con- 
tractual “property.” For present purposes, proof enough is 
furnished by the Alexander case, which upheld the retroactive 
application of the Act of October 21,1942, to contracts entered 
into between April and October 1942, without differentiating 
between agreements fully executed before October 21 and 
those still subsisting on that date. 334 U. S., at 789. 

(f) An especially forceful analogy to the recovery by renego¬ 
tiation of net profits realized under executed contracts is retro¬ 
active income taxation, which has long been held valid.* 7 As 
the Ninth Circuit said in Spaulding v. Douglas Aircraft Co ., 
Inc., 154 F. 2d 419, 423: “* * * the power in war to re- 

c See 1 Mertens, Law of Federal Income Taxation (1942), Sec. 4.15; 
Ballard, Retroactive Federal Taxation (1935), 48 Harr. L. Rev. 592; TJnter- 
myer r. Anderson, 276 U. S. 440, 447-454 (Brandeis, J., dissenting). Cooper 
v. United States, 280 U. S. 409, 411-412; Burnet v. Wells, 289 U. S. 670, 682- 
683; United States v. Hudson, 299 U. S. 498, 500; Welch v. Henry, 305 U. S. 
134, 146-149; Illinois Central R. Co. v. Minnesota, 309 U. S. 157, 165; cf. 
Milliken v. United States, 283 U. S. 15,21-22 (gift tax). 
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capture for the war treasury excessive profits from existing 
contracts is certainly as great as the power in peace to tax 
in a succeeding year the income earned prior to the tax legis- j 
lation.” In particular, the decisions in Welch v. Henry, 305 
U. S. 134, and United States v. Hudson, 299 U. S. 498, amply 
sustain the application of the Renegotiation Act to "‘recent 
transactions” (Welch v. Henry, supra, at 150; Cooper v. United 
States, 280 U. S. 409, 411) between petitioner and its private 
customers. In the Welch case, the Court upheld the retroac¬ 
tive application of a Wisconsin tax statute to net income re¬ 
ceived two years before the passage of the taxing statute. The 
Wisconsin law in force in 1933 allowed the taxpayer to deduct 
from gross income dividends received from corporations whose 
principal business was attributable to Wisconsin. In 1933, the ! 
taxpayer received such dividends. On March 27, 1935, the j 
state laid new taxes for the years 1933 and 1934 and, among ! 
other things, imposed a tax on the dividends which had previ- j 
ously been exempt. Wisconsin was, therefore, by a law en- | 
acted in March 1935, reaching income realized as early as Jan¬ 
uary 1933, some two years and three months before—a period 
of retroactivity longer than that involved here. The Supreme !' 
Court held the Wisconsin statute constitutional. The cases in j 
which certain retrospective gift taxation had been invalidated 
(Nichols v. Coolidge, 274 U. S. 531; Blodgett v. Holden, 275 ; 
IT. S. 142; Untermyer v. Anderson, 276 U. S. 440; Coolidge v. 
Long, 282 U. S. 582) (relied on in Appellant’s Brief, p. 66), j 
were distinguished on the ground that there the donor might! 
have refrained from- making the gift had he known or antici- i 
pated the tax, but it could not be said that the taxpayer would 
have been deterred from receiving income by knowledge that j 
it might thereafter be taxed (305 U. S. at 147-148). United 
States v. Hudson, 299 U. S. 498, as we have said (supra, p. 42), j 
sustained the Silver Purchase Act of June 19, 1934, which im¬ 
posed a tax of 50 percent of the profits on any transfer of silver I 
bullion made on and after May 15,1934. 

It seems clear that if Wisconsin can reach back over a period j 
of more than two years to recapture by taxation ordinary j 
profits on transactions long since completed, Congress can, by| 
an exercise of the war powers, reach back over a shorter period to j 





recapture profits inflated by war and taken at public expense, 
even though the war contracts are fully executed. These tax 
cases show that the profits realized in “recent transactions” may 
be reached retroactively, where there is rational basis for such 
retrospective legislation. In this view, Congress could reason¬ 
ably have applied the Renegotiation Act to profits realized out 
of all war contracts since at least December 7, 1941. For the 
compelling necessity of maintaining the morale of the armed 
forces and civilian war workers, and of protecting the public 
treasury by eliminating excessive war profits, applied to profits 
realized as a result of the war effort before April 28, 1942, as 
well as thereafter. Congress originally elected, however, to 
limit the Act’s application to those contracts existing at the 
date of passage, and a rational basis certainly existed for that 
restricted degree of retroactivity. Later, Congress chose the 
same date for renegotiation of contracts and subcontracts with 
the RFC subsidiaries, and a rational basis—in protection of the 
public and in equality of treatment—likewise existed in that 
instance for reaching back to April 1942. The reasonable ex¬ 
pectations of the contractor are defeated no more by these ret¬ 
rospective aspects of the Renegotiation Act than by retroactive 
income tax statutes whose validity is beyond question. And 
the advancement of the war through prevention of excessive 
war profits is surely no less a justification for reaching back to 
recapture such profits than that of making an equitable distri¬ 
bution of the cost of government, which is the general aim of 
these tax acts (Welch v. Henry , 305 U. S. at 146, 149). So far 
as concerns the retroactive reach of the Act and of the July 1 
amendment, it is, therefore, no more improper to eliminate ex¬ 
cessive profits by renegotiation under the war powers than by 
ordinary methods of taxation. 

V 

The original Renegotiation Act authorized renegotiation of 
petitioner’s 1942 DPC business 

Issues of the application and validity of the July 1, 1943; 
amendment to the Renegotiation Act (Points III and IV, 
supra) do not arise if it is decided that the original Act, as en¬ 
acted on April 28,1942, covered petitioner’s DPC subcontracts. 




It is our view that these sales were subcontracts under prime 
contracts with the War Department, the Navy Department, or 
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the Maritime Commi s sion—the original renegotiating agen¬ 
cies—and therefore renegotiable under the terms of the first 
Act of April 28,1942. 38 

1. a. Petitioner’s DPC business consisted of sales of its 
machines to be installed in plants being constructed and 
equipped, under DPC lease agreements, for the production of 
war materials for the War or Navy Departments or the Maritime 
Commission (R. 84). When a war contractor, such as General 
Motors Corporation, had need of new plant or facilities, in 
order to fulfill its obligations under a War Department con¬ 
tract, 3 ® and it was decided to supply this plant expansion 
through DPC, the War Department would make a so-called 
“take-out” agreement with DPC, on the basis of a contract 
between DPC and General Motors (for example) for the con¬ 
struction, lease, and use of the new plant (R. 149-158). The 
“take-out” agreement envisaged the acquisition by DPC of 
the new plant, and its being made available to General Motors 
for use in performing its tank contracts with the War Depart¬ 
ment (R. 149-150). It was provided that the War Depart¬ 
ment would pay DPC a part of the construction cost and, upon 
appropriation therefor by Congress, would reimburse DPC 
for the remainder of the cost, upon the understanding that, 
when DPC had been fully reimbursed, it would transfer title to 
the plant and equipment to the United States, acting through 
the War Department (R. 150-2). Meanwhile, the War Depart- 


" This contention was made by the Government in the Tax Court, in the 
case of National Electric Welding Machine* Co. v. Stimson, 10 T. C. 40, on 
the authority of which the instant case was decided (R. 177), but that court 
found it unnecessary to pass upon the point. 

Since this is a question of statutory interpretation, we doubt the jurisdic¬ 
tion of this Court to decide that issue, even if it has jurisdiction to determine 
the constitutional issue. Supra , pp. 13-16. 

m For the sake of simplicity, our discussion is couched solely in terms of 
the War Department, and of the contractor (General Motors Corporation) 
named in the typical documents included in the record (R. 84-85,14&-174). 
It is stipulated that the same mechanisms were used by the other two con¬ 
tracting agencies (Navy and Maritime Commission), and by the other 
contractors under whom petitioner was directly or indirectly a subcontractor 
(R. 84-85). 
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ment was to have certain rights and interest in the plant (R. 
152-3). 

DPC’s “Agreement of Lease” with General Motors (called 
a “plancor”) provided for the construction of the plant and 
facilities with DPC funds, for the transfer of title to DPC, and 
a lease to General Motors (R. 159-163). The lease agreement 
was expressly made for the purpose of constructing or acquir¬ 
ing plant and equipment required to perform a tank supply 
contract with the War Department (R. 158-159). The War 
Department, as the agency contracting for the tanks, was re¬ 
quired to approve the plans and specifications (R. 160), and 
its consent was also necessary as a condition of terminating the 
lease or of using the facilities for purposes other than those 
specified in the lease (i. e. production of tanks) (R. 163, 165, 
171). Option provisions, and the exercise of option rights by 
General Motors to purchase the plant or facilities, required 
War Department participation (R. 166-168). No assignment 
of the lease was permitted, except with War Department ap¬ 
proval (R. 172). It was also provided that the plant and 
facilities might ultimately be conveyed to the United States, 
acting through the War Department (R. 172-173). 

Petitioner sold its machines either directly to a contractor 
like General Motors, which had such a lease-agreement with 
DPC and a supply contract with the War or Navy Depart¬ 
ments or the Maritime Commission, or indirectly to such a 
contractor through a subcontractor (R. 84-5). In each in¬ 
stance, one of the Departments originally named in the Act of 
April 28, 1942, certified to DPC the necessity of constructing 
additional plant facilities and of acquiring machinery for pro¬ 
duction of items essential to the war effort for which those De¬ 
partments had contracted. The Department paid part of the 
estimated cost of the new plant and facilities, and assumed a 
potential liability, if funds were provided, for the remainder 
of the cost. DPC then effectuated the plan for the added 
plant and facilities by authorizing the contractor-lessee to 
acquire or construct the plant and machinery. The Depart¬ 
ment retained a position of prime significance under the plan¬ 
cor (the DPC lease-agreement), and the plancor was 


specifically made for the purpose of expediting production! 
under the Department’s supply contract. 

b. In these circumstances, petitioner’s contracts of sale are 
properly regarded as subcontracts under prime contracts 
with a Department named in the original Renegotiation Act; 
and therefore renegotiate under that statute. 

(i) Since DPC undertook to lease the plant and machinery 
to General Motors for the sole purpose of enabling that con¬ 
tractor to fulfill its supply contracts with the War Department, 
and at the express request of that Department, DPC can 
properly be regarded as the War Department’s agent in making 
such a Lease Agreement, and the Agreement as, in fact, a War 
Department prime contract. See testimony of General Hirseh, 
R. 121,128. Petitioner’s contracts would then be renegotiate 
subcontracts under this prime contract with the War 
Department. 

(ii) Alternatively, petitioner’s contracts can be viewed as 

subcontracts under General Motors’ supply contracts directly 
with the War Department. Since the avowed purpose of the 
plan cor was to provide the materials required for the perform¬ 
ance of the lessee’s ( e. g., General Motors’) supply contracts 
with a named Department, the plancor was, in substance, a 
subcontract under these supply contracts. Sales of machinery 
to such a lessee, like those made by petitioner, are therefore 
subcontracts under the lessee’s subcontract, which is in turn 
under the lessee’s prime contract for supplies. j 

The term “subcontract” “has-no single exact meaning”; the 
meaning which Congress attaches to the word in a particular 
statute must be ascertained from the purpose, context, and 
history of the legislation. MacEvoy Co. v. XJrdted States, 322 
U. S. 102,108-9; Commissioner of Internal Revenue v. Alumi¬ 
num Co. of America, 142 F. 2d. 663, 668 (C. C. A. 3), certiorajfi 
denied, 323 U. S. 728 (“subcontracts” in the Vinson Act). The 
broad purpose of the Renegotiation Act was “to prevent ex¬ 
cessive prices and inordinate profits in any article or service 
which contributes to the cost of the war” (S. Rep. No. 10, Ft. 
16, 78th Cong., 2d sess., p. 60, March 4,1944). As the Truman 
Committee remarked in that report: the “accomplishment of 
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those objectives is more important than adherence to classic 
definitions” of a “subcontract.” This observation, made in 
1944, applies equally to the aims and purposes of the original 
Act To effectuate those purposes, all agreements directly 
contributing to the cost of the war and ultimately paid for 
with public funds, which can fairly be included in the statutory 
terms “contracts” or “subcontracts,” would have to be subject 
to renegotiation. Petitioner's agreements come within that 
class. 40 

e. The Revenue Act of 1942, the Act of October 21, 1942, 
retrospectively defined the term “subcontract,” which was left 
undefined in the original Act, in terms indicating even more 
clearly that petitioner's agreements are properly deemed re- 
negotiable “subcontracts” (statutory pamphlet, p. 6). 41 Each 
of its contractual arrangements for the sale of machinery con¬ 
stitutes an “agreement * * * to make or furnish” an 
“article” ( i . e. “machinery”) “required for the performance of 
another contract or subcontract,” i. e., the supply contract with 
the War or Navy Departments or the Maritime Commission. 

The inclusion of an explicit definition of the term “subcon¬ 
tract” in the Act of October 21, 1942, was largely prompted by 
the erroneous decision, subsequent to April 28, 1942, of the 
Board of Tax Appeals in the Aluminum Company case, 47 B. 
T. A. 543, holding that materialmen were not subcontractors 
under the Vinson Act, and overturning contrary rulings of the 
Treasury, Navy and Maritime Commission. 42 There is nothing 

*• There is no problem of retroactivity if the original Act is held to cover 
petitioner’s sales, since none of the contracts were fully paid for prior to 
April 28, 1942 (R. 84), and Lichter v. United States , 334 U. S. 742, 788-9, 
determines that the original Act is valid as applied to existing contracts on 
which final payment had not been made. 

41 The statutory definition is as follows: 

“The term ‘subcontract’ means any purchase order or agreement to per¬ 
form all or any part of the work, or to make or furnish any article, required 
for the performance of another contract or subcontract. The term ‘article’ 
Includes any material, part, assembly, machinery, equipment, or other 
personal property.” 

° The case was subsequently reversed by the Court of Appeals for the 
Third Circuit, 142 F. 2d 663 (decided April 28, 1944), and certiorari was 
denied by the Supreme Court, 323 C. S. 728. 
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in the legislative history of the Act of October 21, 1942, to in¬ 
dicate that Congress, in defining “subcontract,” was affirms- j 
tively changing the original Act. On the contrary, the term j 
was being clarified at the request of the Departments, which j 
were uncertain of its full extent. See Hearings before a Sub¬ 
committee of the Committee on Finance, Senate, 77th Cong., 
2d sess. on Sec. 403 of P. L. No. 528, pp. 15-16,22-23; Hearings i 
before the Committee on Finance, Senate, 77th Cong., 2d sess., j 
on Sec. 403 of P. L. No. 528, pp. 37-38, 40. In adopting the j 
definition, Congress indicated its understanding of “subcon¬ 
tract.” Thus, there can be no real question of retroactive ap¬ 
plication of the definition contained in the Act of October 21, i 
1942. In any case, the Alexander case expressly holds that the j 
definition of “subcontract” in the October amendment, whether j 
retroactive or not, can validly be applied to agreements made 
between April 28,1942 and October 21,1942. 334 U. S. at 789. 

2. It is true that, as we have pointed out {supra, pp. 39-40), 
there was a substantial difference of opinion in the renegotia- j 
tion agencies as to whether persons furnishing equipment or j 
facilities under DPC lease-agreements, such as petitioners, were j 
subject to renegotiation under the Act, before the amendment j 
of July 1, 1943. As we have noted, the War and Navy De- j 
partments decided, in March 1943, to exclude DPC sales from 
renegotiation where the contractor objected to their inclusion, j 
“Joint Statement,” p. 12. But this “administrative construe- i 
tion” has little weight in interpretation of the Act since it was 
not intended as an authoritative construction by the renegoti¬ 
ating agencies, but as an interim position—largely based upon 
the desire not to “stymie their current operations” (R. 122, 
134)—which was subject to change and meanwhile would not j 
prejudice the Government’s rights. See supra, pp. 29, 39-40. 
R. 122, 130, 133, 134. The “Joint Statement” itself noted, j 
rather wistfully, that many DPC contractors and subcontrac- j 
tors “prefer to obtain a clearance from any possible statutory 
liability for excessive profits on those contracts instead of rely¬ 
ing solely on the view of the Departments that such contracts 
are not subject to renegotiation * * *” {supra, p. 40, fn. 34). 








CONCLUSION 
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It is highly doubtful whether this Court has jurisdiction 
of this petition at all, and in no event does it have jurisdiction 
of the nonconstitutional issues. 

For the reasons set forth above, we respectfully submit that 
the petition to review the Tax Court’s order should be dismissed 
for want of jurisdiction, or that, in the event jurisdiction is 
entertained, the Tax Court’s order be affirmed. 

H. G. Morison, 
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Subject Index. 


L This Court has jurisdiction to review the errors 
assigned by the appellant 

IE. The appellee’s interpretation of “renegotia¬ 
tion commenced’’ as used in Section 403 (c) (6) 
of the Renegotiation Act is erroneous 

HI. Congress did not intend the July 1, 1943, 
amendment to apply retroactively to appellant’s 
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I. This Court has jurisdiction to review the errors assigned j 

by the appellant. 

i 

Appellant asks this Court to review the constitutional¬ 
ity of the Renegotiation Act as here applied; its applica-! 
bility to this particular case; and the interpretation of| 
Section 403 (c) (6) with respect to the commencement of! 
renegotiation. Appellee, in its brief at page 8, contends! 
that this Court cannot give any relief to appellant, for lack! 
of jurisdiction, stating: 

4 ‘This Court does not have jurisdiction to review 
the non-constitutional issues presented by petitioner, 
and may not have jurisdiction to review the Tax 
Court’s order on any issue, including the constitu¬ 
tional one. In U.S. Electrical Motors, Inc., v. Jones, 


2 


153 F. (2nd) 134, the Court held that Section 403(e) 
(the ‘finality’ provision) of the Second Renegotiation 
Act ‘places exclusive and unreviewable jurisdiction 
in the Tax Court to determine the amount of excessive 
profits, including questions of both law and fact in such 
determination . . ” 

The appellant contends that this Court has jurisdiction 
to review the questions raised by the appellant for the 
following reasons: 

1. Section 403 (e) (1) gives the Tax Court exclusive 
jurisdiction 

“to finally determine the amount, if any, of such ex¬ 
cessive profits” 

and provides that 

“such determination shall not be reviewed or redeter¬ 
mined by any court or agency.” 

It is doubtful whether this provision applies to the in¬ 
stant case. It was enacted on February 25, 1944, as part 
of the Revenue Act of 1943 (c. 63, Title VII, Sec. 701, 58 
Stat. 82; U.S.C. Title 50 App., Sec. 1191). This case, how¬ 
ever, arises under subsection (e) (2) of the same Act (Ap¬ 
pellee’s Brief, p. 1; Appellant’s Brief, p. 1). The juris¬ 
dictional provision of that subsection is quoted in appel¬ 
lee’s brief in the footnote to page 13. It is significant, 
however, that appellee’s quotation is incomplete and stops 
short of the important clause which reads as follows (Stat¬ 
utory Pamphlet, p. 39): 

“the amendments made to this section by the Revenue 
Act of 1943 which are not made applicable as of April 
28, 1942, or to fiscal years ending before July 1, 1943, 
shall not apply.” 

Subsection (e) (1) is not “made applicable as of April 28, 
1942, or to fiscal years ending before July 1, 1943.” For 
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subsection (d) of the Revenue Act of 1943 (Statutory 
Pamphlet, p. 49), entitled Effective Date, provides that 
various parts of the Act shall be effective as of dates prior 
to their enactment, but makes no mention of subsection 
(e) (1). 

The effect of subsection (e) (2) in excluding certain 
provisions of the Revenue Act of 1943 was pointed out by 
Mr. Justice Douglas, though in another connection, in 
Lichter v. United States, 92 U.S. Law Ed. 1260. Dissent¬ 
ing in that case, Mr. Justice Douglas said at page 1294: 


“. . . But section 403 (e) (2) by its terms makes 
inapplicable those provisions of the 1943 amendment ! 
which are not made applicable as of April 28, 1942, or j 
to the fiscal years ending before July 1, 1943. . . . 
Hence it is clear that the provision of section 403 (c) j 
(1) which makes the orders of the Board final and con¬ 
clusive in absence of the filing of a petition with the j 
Tax Court is not applicable here.” 

j 

I 

By the same reasoning, it is clear, appellant submits, I 
that the finality provision of subsection (e) (1) is not ap¬ 
plicable here. This case, like Lichter v. United States, is j. 
governed by subsection (e) (2). There is no finality pro- j 
vision in subsection (e) (2). That in subsection (e) (1) is 
expressly made inapplicable to the instant case. 

However, even if subsection (e) (1) were applicable, it i 
would not preclude review of any of the issues here pre¬ 
sented. 

The finality provision of subsection (e) (1) entrusts to 
the Tax Court exclusive jurisdiction to “finally determine 
the amount, if any, of such excessive profits If the ital¬ 
icized words are read in their usual and ordinary sense, 
the exclusive function so granted to the court is like that 
of a jury in determining the amount of a verdict.. But 
there has never been any occasion in this proceeding for 
the determination of an amount, since that issue was j 
waived in the stipulation of facts (App. 85, Appellee’s 
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Brief, p. 6, Appellant’s Brief, p. 6). The Tax Court has 
not determined any “amount.” Section 1141 (a) of the 
Internal Revenue Code gives this Court jurisdiction to re¬ 
view the decisions of the Tax Court, and there is nothing 
in the Renegotiation Act which derogates from that juris¬ 
diction except as to the Tax Court’s determination of “the 
amount of excessive profits.” It thus appears that the 
finality provision of subsection (e) (1) does not by its own 
terras apply to the instant case. 

2. Appellee takes the position (Brief, pp. 13-18) that 
the finality provision of subsection (e) (1) gives the Tax 
Court exclusive power to determine all the issues here pre¬ 
sented—in other words, that by “the amount of excessive 
profits” Congress meant not only the amount of excessive 
profits but also the interpretation of the Renegotiation 
Acts, their applicability to particular cases and their con¬ 
stitutionality. Appellant submits that this position is ex¬ 
treme. As to constitutionality, at least, appellee (Brief, 
p. 18) refrains from urging the point, and frankly con¬ 
cedes that the ruling of the Tax Court is “possibly” re- 
viewable. 

It is appellant’s contention that the finality provision 
merely gives the Tax Court power to make a conclusive 
determination of “the amount of excessive profits” real¬ 
ized by the contractor. 

The Tax Court itself has so interpreted its powers un¬ 
der the Act; and, in meeting the contention that the Re¬ 
negotiation Act was unconstitutional in that it denied the 
right of review, has said unequivocally: 

“The prohibition against review, of which the peti¬ 
tioner complains, is only as to the amount of excessive 
profits. ’ ’ 

Stein Bros. Mfg. Co. v. Secretary of War , 7 T.C. 

863, 882 (1946). 
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It does seem that a grant of exclusive power to deter¬ 
mine “the amount of excessive profits” must imply the 
power—but not the exclusive power—to decide all ques¬ 
tions necessary to such a determination. The United 
States Supreme Court has so held, though reserving de¬ 
cision on the broader question of the scope of finality of 
Tax Court redeterminations. Macauley v. Waterman 
Steamship Corp., 327 U.S. 540, 544 (1946) (holding that 
the Renegotiation Act “empowers administrative bodies 
to rule on the question of coverage”), and cases cited by 
appellee (Brief, p. 13). 

It is one thing to hold, as the United States Supreme 
Court has done, that the Tax Court should have first word 
on questions of coverage. It is another thing altogether 
to say that the Tax Court should have the last word. 

The appellee in its brief at page 8 relies on United States 
Electrical Motors, Inc., v. Jones, 153 F. (2d) 134, in sup¬ 
port of its contention that this Court has no jurisdiction in 
this case. But an examination of that case discloses that it 
supports the appellant’s jurisdictional contention rather 
than the appellee’s. In that case the Tax Court had dis¬ 
missed a petition for redetermination on the ground that 
it had not been filed within the time required by subsection 
(e) (2) of the Renegotiation Act. On appeal the Govern¬ 
ment (appearing by special leave of court) contended that 
this Court had no jurisdiction to review the Tax Court’s 
ruling. In holding that it had jurisdiction, the Court said 
at page 136: 

“Respondents argue that the Renegotiation Act 
forbids judicial review of any act of the Tax Court in 
a renegotiation case. The Act does not so read. It 
very carefully says that the Tax Court shall have jur¬ 
isdiction to determine the amount of excessive profits. 
It leaves untouched, by direct reference or otherwise, 
the remaining content of Section 1141 (a) of the Inter¬ 
nal Revenue Code.” 
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Section 1141 (a) of the Code, which was thus held to be 
left untouched by the Renegotiation Act, confers upon this 
Court, and the other Courts of Appeals, jurisdiction to re¬ 
view the decisions of the Tax Court. 

Appellant submits that, by the same token, the Renego¬ 
tiation Act does not impair the power, conferred upon this 
Court by Internal Revenue Code, Section 1141 (c) (1), to 
reverse decisions of the Tax Court which are not in accord¬ 
ance with law. 

3. In addition to the “finality” provision, subsection 
(e) (1) of the Renegotiation Act guarantees that the con¬ 
tractor in a redetermination proceeding shall have a hear¬ 
ing; for it provides: 

“For the purposes of this subsection the court shall 
have the same powers and duties ... as such court 
has under sections . . . 1116 ... of the Internal 
Revenue Code ...” 

Internal Revenue Code, Section 1116, reads as follows: 

“Heabixgs. Notice and opportunity to be heard 
upon any proceeding instituted before the Board shall 
be given to the taxpayer and the Commissioner.” 

The guaranty of a hearing given in the Interstate Com¬ 
merce Act has been held by the United States Supreme 
Court to imply that orders of the Interstate Commerce 
Co mmis sion are subject to judicial review. In Interstate 
Commerce Commission v. Louisville <& Nashville R.R. Co., 
227 U.S. 88 (1913), the Government contended that an In¬ 
terstate Commerce Co mm ission order was conclusive and 
could not be set aside on review. The Court held other¬ 
wise, pointing out that the Act guaranteed a hearing and 
therefore made the orders of the Commission subject to 


review. 
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i 
i 

I 

I 
i 

Appellant need say no more than that the guaranty of a 
hearing given by the Renegotiation Act imposed upon the 
Tax Court the duty of making a decision in accordance 
with law. Otherwise, the hearing would be no more than 
an empty form. 

I 

i 

4. Whether the attempted renegotiation in this cash 
was seasonably “commenced” within the meaning of the 
Act, and whether the Act applies to the contracts here in¬ 
volved, are questions that are essential both to the power 
of the would-be renegotiators and to the jurisdiction of thb 
Tax Court itself. If either question should be resolved in 
favor of the appellant, it would follow that the renegoti¬ 
ating officials and the Tax Court, which are agencies of the 
Executive Branch of the Government and derive their 
powers from Congress, lacked jurisdiction over the sub¬ 
ject matter. j 

The United States Supreme Court has held that ques¬ 
tions of fact essential to the jurisdiction of an adminis¬ 
trative agency are necessarily reviewable by the courts, j 

Crowell v. Benson, 285 U.S. 22 (1932). 

i 

A fortiori, an administrative agency cannot conclusively 
determine questions of law that are essential to its own 
jurisdiction. The Court’s reasoning in that case (at page 
57) is squarely in point: 

“The recognition of the utility and convenience of 
administrative agencies for the investigation and find¬ 
ing of facts within their proper province, and the sup¬ 
port of their authorized action, does not require the 
conclusion that there is no limitation of their use, arid 
that the Congress could completely oust the courts of 
all determinations of fact by vesting the authority to 
make them with finality in its own instrumentalities or 
in the Executive Department. That would be to sap 
the judicial power as it exists under the Federal Con- 


I 
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stitution, and to establish a government of a bureau¬ 
cratic character alien to our system, wherever funda¬ 
mental rights depend, as not infrequently they do de¬ 
pend, upon the facts, and finality as to facts becomes 
in effect finality in law/’ 


The appellee in support of its contention that this Court 
has no jurisdiction in this case purports to quote (Appel¬ 
lee’s Brief, p. 14) from the opinion of this Court in U.S. 
Electrical Motors, Inc., v. Jones, 153 F. (2d) 134, 136, 137, 
as follows: 

“We think . . . that the statute places exclusive 
and unreviewable jurisdiction in the Tax Court to de¬ 
termine the amount of excessive profits, including 
questions of both law and fact in such determination 


The sentence thus quoted, however, has been dismembered 
as well as lifted out of the context that gives it meaning. 
It immediately follows the Court’s holding, quoted supra, 
to the effect that the Tax Court’s exclusive jurisdiction 
relates to the amount of excessive profits only, and that the 
Eenegotiation Act “leaves untouched, by direct reference 
or otherwise,” the review provision of the Internal Reve¬ 
nue. Code. The sentence in its entirety clearly shows upon 
its face that it was intended as an application to the par¬ 
ticular case of the principles which the Court had just 
enunciated and that its meaning was quite different from 
that ascribed to it by appellee. It reads as follows (the 
words omitted by appellee are italicized): 

“We think, therefore, that the statute places exclu¬ 
sive and unreviewable jurisdiction in the Tax Court 
to determine the amount of excessive profits, includ¬ 
ing questions of both law and fact in such determina¬ 
tion, hut that a ruling upon the jurisdiction of the Tax 
Court is untouched by that provision and, therefore, 
remains reviewable by this court.** 
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Appellant concedes that the Tax Court has and should! 
have the power to make initial determinations of jurisdic¬ 
tional questions, including that of the coverage of the Re- j 
negotiation Act. This, indeed, was the ruling of the United 
States Supreme Court in Macauley v. Waterman, Steam¬ 
ship Corp ., supra , following Myers v. Bethlehem Ship¬ 
building Corp.j 303 U.S. 41 (1938). But to permit the Tax 
Court to decide such questions conclusively would leave j 
the appellate courts without power to correct abuses or! 
protect individual rights. 

i 

■ 

5. The second so-called ‘ ‘non-constitutional’’ issue here 
presented—namely, that the July 1, 1943, amendment does 
not apply to appellant’s contracts which were completed 
and paid for prior to its enactment—is in fact inseparable! 
from the constitutional issue. As was pointed out in ap-j 
pellant’s brief (pp. 59-60), this Court need not decide the 
constitutional issue if it holds the July 1, 1943, amendment 
inapplicable to the contracts here involved. Furthermore, 
the assertion of power to renegotiate these contracts, if! 
the amendment did not in fact apply to them (whether or 
not such application is constitutional), was a denial of 
due process. It is also true that the question whether 
Congress intended the amendment to apply to contracts 
which were completed and paid for prior to its enactment 
is a constitutional question because it goes to the power 
of Congress to legislate retroactively. 

The courts cannot be constitutionally excluded from 
granting relief against action taken without lawful juris¬ 
diction. 

j 

6. The issues here presented are not of the type on 
which the courts should defer to the judgment of a body 
of experts in order to secure the better administration of 
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justice. Appellant grants that the Tax Court should be 
the judge of both law and fact in deciding what are “ex¬ 
cessive profits” on contracts and subcontracts with the 
named Departments. That is a complex and technical 
question on which the Tax Court may be presumed to be 
expert and the courts are not. It may fairly be likened to 
the determination of “public convenience and necessity” 
or “just and reasonable rates.” As the questions of fact 
involved are chiefly matters of accounting, in which the 
Tax Court has peculiar expertness, Congress could fit¬ 
tingly commit their determination to the Tax Court. 

Appellant, however, does not seek a review of findings 
of fact, or of rulings on matters of procedure, or of the 
mere filling out of details of policy in carrying out the pur¬ 
poses of a statute. There is no mass of evidence to con¬ 
sider, and no problems requiring technical training or ex¬ 
perience or any special knowledge of trade or industry or 
renegotiation procedure. The status of the Tax Court as 
a body of experts is not here involved. 

What is involved, in part, is the construction of statu¬ 
tory words used in a non-technical sense. Under the In¬ 
terstate Commerce Act, in matters of construction not in¬ 
volving technical, trade or local usage, the United States 
Supreme Court has held that the federal courts and not the 
administrative body had initial jurisdiction. 

Great Northern Railway Co. v. Merchants Ele¬ 
vator Co., 259 U.S. 285 (1922). 


Appellant submits that on such questions the federal 
courts should at least have final jurisdiction. 

It may be said that Congress has entrusted the Tax 
Court with effectuating the policy of the Renegotiation 
Act, and hence with interpreting its language. But the 
Tax Court’s primary purpose of effectuating the policy of 
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the Act may in particular instances be practically incon¬ 
sistent with the protection of individual rights. j 

The reasons for the reliance which the courts some- j 
times place in the judgment of administrative agencies j 
may be collectively referred to as the supposed “expert- ! 
ness” of the agencies. Where, as in this case, the issues j 
presented do not require special knowledge or expertness j 
for their solution, there is no reason for such reliance. 
Hence, the rulings of the Tax Court in this case are not 
only reviewable but are without persuasive effect. 

| 

• i 

7. Appellee asserts that the ruling made by the Tax 
Court on the constitutionality of the July 1, 1943, amend¬ 
ment as applied to the contracts here involved is not sub¬ 
ject to review by this Court. It should be a sufficient an-! 
swer that the United States Supreme Court, in dealing 
with the application of the original Renegotiation Act to 
contracts which had been entered into, though not com-! 
pleted and paid for, prior to its enactment, did decide the 
question of constitutionality (even though it refused to 
decide the questions of coverage and the amount of “exJ 
cessive profits” because of the petitioner’s failure to se¬ 
cure an initial determination in the Tax Court)., . 

i 

Lichter v. United States, 92 U.S. Law Ed. 126Q 
(1948). | 

The other issues here presented are questions of statu¬ 
tory interpretation: 

“The interpretation of the meaning of statutes, as 
applied to justiciable controversies, is exclusively a 
judicial function.” 

United States v. American Trucking Associa¬ 
tions, Inc., 310 U.S. 534, 544 (1940). 
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Moreover, both issues, as has been pointed out supra, 
are essential to the jurisdiction of the renegotiating offi¬ 
cials and the Tax Court, and one (that relating to the 
retroactive application of the July 1, 1943, amendment) 
has constitutional impact. 

The courts have never hesitated to interpret provisions 
of the Renegotiation Act which have been in issue. 

Macauley v. Waterman Steamship Corp., su¬ 
pra, at 327 U.S. 544—Section 403 (c) (1). 

Spaulding v. Douglas Aircraft Co., 154 F. (2d) 
419, 422 (C.C.A. 9,1946), Section 403 (b) (3). 

United States v. Rowell Electric Motors Co., 
78 Fed. Supp. 627 (D.C. E.D. Mich., 1948)— 
Section 403 (k). 

Since the courts take notice of their own lack of juris¬ 
diction, whether or not the question is raised, their failure 
to do so in the above-cited cases must reflect their belief 
that they have jurisdiction to interpret the provisions of 
the Renegotiation Act. 

Appellant accordingly submits that the Court’s powers 
are broad enough to meet the need for review in this case; 
and that Congress did not, and could not constitutionally, 
abridge its substantive right of review of the Tax Court 
rulings from which appellant takes this appeal. 


n. The appellee’s interpretation of ‘‘renegotiation com¬ 
menced” as used in Section 403 (c) (6) of the Renegotia¬ 
tion Act is erroneous. 

The appellee at page 23 of its brief contends that “re¬ 
negotiation commenced” as used in Section 403 (c) (6) 
should be interpreted “to require only that the renegotia¬ 
tion agency give definitive notice to the contractor that the 
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process of determining the extent of his excessive profits, 
if any, has been started.” The appellant contends that 
such an interpretation would defeat the fundamental aim j 
and purpose of Section 403 (c) (6). The appellee, on page ! 
22 of its brief, has very accurately set forth what this aim 
was, and, to quote the appellee’s own words, it— 

“was to give surcease to contractors who feared un- j 
limited renegotiation and rerenegotiation of all their j 
war business during the entire period of the war years i 
and for three years thereafter. It was feared that the ! 
renegotiation agencies would not get around to re- j 
negotiating a contractor’s profits until years had j 
elapsed and peace had perhaps come. For the proper j 
conduct of their businesses and for adequate planning j 
and calculation, contractors urged that they had to be 
able, at some certain point of time, to put entirely to | 
one side the possibility of future renegotiation of past j 
profits.” 

i 

i 

The appellant contends that the purpose and aim of the 
limitation provision quoted supra from the appellee’s brief! 
is completely defeated by the interpretation of Section 
403 (c) (6) urged upon the Court by the appellee, because 
all the renegotiating agencies need to do under the appel-j 
lee’s interpretation is mail a letter to every contractor 
once a year stating, in effect, that the letter constitutes the 
commencement of renegotiation for the past year, and then 
do nothing more during the war years and for three or 
many more years thereafter as they see fit. 

Although, no doubt, the renegotiation agencies desired 
such an interpretation, nevertheless, Congress did not so 
provide. As pointed out on page 29 of the appellant’s 
brief, when Congress amended the Renegotiation Act by 
enacting Section 403 (c) (1) of the Second Renegotiation 
Act, it did not adopt the interpretation which the appellee 
contends for. 


i 
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The appellee in a footnote at pages 30 and 31 of its brief 
contends that the appellant “can derive no comfort from 
Section 403 (c) (1) of the Second Renegotiation Act which 
is quoted on page 29 of its brief,” because Section 403 
(c) (5) of the Second Act required contractors to supply 
the financial data within four months of the dose of the 
fiscal year, and therefore the Board would already have 
the data when it begins proceedings under Section 403 
(c) (1). 

The appellee, in making this contention, fails to recog¬ 
nize the fundamental difference between the scheme of the 
First and Second Renegotiation Acts. The First Act ap¬ 
plied to the renegotiation of the profits received under con¬ 
tracts or subcontracts without regard or reference to fiscal 
years; whereas the Second Renegotiation Act applied to 
the renegotiation of the profits received in a fiscal year. 
Under the First Renegotiation Act, unlike the Second Act, 
the renegotiation agency was not required to wait until the 
dose of the contractor’s fiscal year before seeking the 
financial data and renegotiating the contract. The Board 
could have demanded at any time from the appellant the 
necessary financial data (see section 403 (d) and (e) of the 
First Act) and was given exactly the same powers and 
remedies if the contractor failed to comply with the de¬ 
mand as are given the Secretary under the Second Act if 
the contractor fails to file financial data within four months 
after the close of the fiscal year. 

In urging its interpretation of the meaning of “renego¬ 
tiation commenced,” as used in Section 403 (c) (6), the 
appellee argues at page 22 of its brief that “renegotia¬ 
tion” indudes “the whole process which follows the sec¬ 
retary’s initial and tentative opinion that a contractor’s 
profits ‘may’ be excessive.” Even assuming the appel¬ 
lee’s definition of “renegotiation” to be correct, and ap¬ 
plying it to the facts of the instant case, the appellee did 
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not commence renegotiation of the appellant within the 
time permitted by Section 403 (c) (6), for the appellee 
did not reach “an initial and tentative opinion” that the j 
appellants profits “may be excessive” at any time prior 
to November 30, 1943. As pointed out on pages 30 and 31 I 
of the appellant’s brief, at no time prior to November 30, j 
1943, did the appellee have any evidence before it to form j 
the initial and tentative opinion that the appellant’s prof- j 
its “may be excessive,” and, what is more, even as late j 
as February 12, 1944, the appellee had not formed an i 
opinion, and had no evidence before it from which it could I 
form an opinion, that excessive profits might have been 
realized, and had not even attempted to use the powers j 
given it under Section 403 (d) of the 1942 Act to secure 
such evidence. 

The appellee at pages 26 and 27 of its brief contends that 
the interpretation of “renegotiation commenced” as used 
in Section 403 (c) (6), urged by the appellant, is errone¬ 
ous because under the appellant’s interpretation a con¬ 
tractor who voluntarily filed financial data in accordance 
with the provisions of Section 403 (c) (5) would be sub¬ 
ject to a longer period of limitation than a contractor who 
did not voluntarily file, and would therefore be subject to 
the period of limitation set forth in Section 403 (c) (6). j 

This contention of the appellee is erroneous. In mak-l 
ing this contention the appellee has failed to note that the 
limitation on the commencement of renegotiation set forth j 
in Section 403 (c) (5) applies to something entirely dif-i 
ferent from the limitation on the commencement of rene-i 
gotiation set forth in Section 403 (c) (6). The limitation 
on the commencement of renegotiation set forth in Section 
403 (c) (5) applies solely to the profits of a fiscal year. 
The limitation set forth in Section 403 (c) (6) does not 
apply to profits of a fiscal year, but only to profits realized 
under completed or terminated contracts. 


i 
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By the provisions of Section 403 (c) (5) the Department 
has, one year after the contractor has furnished the finan¬ 
cial data for “any prior fiscal year or years to give no¬ 
tice and commence renegotiation, and if such notice is not 
given and renegotiation commenced within sixty days 
thereafter, the contractor “shall not be, thereafter, re¬ 
quired to renegotiate to eliminate excessive profits real¬ 
ized from any such contract or subcontracts during such 
fiscal year . . (italics supplied); whereas, by the pro¬ 
visions of Section 403 (c) (6), the limitation on renegotia¬ 
tion is “one year after the close of the fiscal year of the 
contractor or subcontractor within which completion or 
termination of the contract or subcontract , as determined 
by the secretary, occurs” (italics supplied). 

In contending that a contractor who voluntarily files the 
financial data under Section 403 (c) (5) is treated less 
favorably than one who does not so voluntarily file, the 
appellee fails to realize that the contractor who voluntarily 
files starts the statute of limitations running against the 
renegotiation of all profits realized during a fiscal year. 
It is immaterial whether the profits were realized under 
contracts which were completed or not in said fiscal year. 
Whereas a contractor who does not voluntarily file the 
fiufljieia] data continues to be subject to renegotiation until 
a year after the close of the fiscal year in which the con¬ 
tract under which the profits were realized is completed. 
Thus, in a case where a contractor is subject to the limi¬ 
tation set forth in Section 403 (c) (6), and performance 
of the contract extends over the years 1942 to 1945, the 
profits realized under that contract in 1942 are still sub¬ 
ject to renegotiation for one year following the dose of 
the 1945 fiscal year. The same would be true with respect 
to profits realized under the contract during the years 
1943, 1944 and 1945. 
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It is the appellant’s contention that a careful examina¬ 
tion of the arguments contained in the appellee’s brief re¬ 
veals no answer to the argument set forth in the appel¬ 
lant’s brief with respect to the proper interpretation of 
the meaning of “renegotiation commenced” as used in 
Section 403 (c) (6). 


III. Congress did not intend the Jnly 1, 1943, amendment! 
to apply retroactively to appellant’s sub-contracts with 
D.P.C. which were completed and paid for prior to July 
1, 1943. | 

Appellant has pointed out, on pages 46 to 49 of its brief, j 
that it is apparent, from the legislative history of the Be-; 
negotiation Act, that Congress did not intend the July 1,; 
1943, amendment to apply retroactively to contracts and 
sub-contracts with D.P.C. which were completed and paid 
for prior to July 1, 1943. Furthermore, appellant has! 
shown on page 47 of its brief that one of the compelling; 
reasons why Congress excluded such contracts and sub-! 
contracts was the conviction, expressed repeatedly on the! 
floor of Congress, that they could not be constitutionally; 
renegotiated. 

In attempting to meet this argument, appellee says in! 
the footnote to page 36 of its brief: 

i 

. . It is quite clear that the general opinion had; 
changed by July, 1943 ...” 

Appellee adduces no proof of this statement but contents; 
itself with referring to the fact that the amendments of 
October 21, 1942, and July 14, 1943, were expressly madej 
retroactive to April 28, 1942. j 

Proofs are not lacking; and it is quite clear from the 
legislative history that between April 28, 1942, and July 
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1, 1943, Congress had not changed its opinion hut was of 
the same opinion still. 

Representative Case introduced both the original Re¬ 
negotiation Act (89 Cong. Rec. 3137) and the July 1, 1943, 
amendment (89 Cong. Rec. 6176). At the time he intro¬ 
duced the original Act, as appellant has pointed out on 
pages 47 and 48 of its brief, he expressed his conviction 
that the power of Congress to withhold or recapture prof¬ 
its made on war contracts was constitutionally limited to 
contracts which wrere still executory on the date of the 
legislative enactment. Because of this belief he expressly 
limited the effect of his Act to the renegotiation of con¬ 
tracts and sub-contracts “before final payment has been 
made.” The basis of his belief w’as, at least in part, the 
case of United States v. Bethlehem Steel Corporation, 315 
U.S. 289 (1942), which had been recently decided by the 
United States Supreme Court. He specifically referred 
to that decision when he introduced the original Act, in 
support of his view that Congress could not constitution¬ 
ally empower the Departments to renegotiate contracts on 
which final payment had been made before the Act was 
passed. In introducing the July 1, 1943, amendment, he 
specifically referred again to the same decision (89 Cong. 
Rec. 6165-6166). 

Thus it appears that the opinion of Congress had not 
changed by July 1, 1943. There is compelling evidence 
that several months later its opinion was still the same. 
Representative Disney, the chairman of the sub-committee 
on renegotiation of the House Ways and Means Commit¬ 
tee, discussed the renegotiation provisions of the pending 
Revenue Act in November, 1943. He undoubtedly spoke 
for the whole Committee, which was responsible for the 
legislation, since the discussion of the renegotiation pro¬ 
visions had been turned over to him by Representative 
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Doughton, the Committee Chairman. He said in part (89 
Cong. Rec. 9927 £f.): 

“. . . I do not believe that there is a lawyer in 
this House but will agree that this retroactive appli¬ 
cation of the existing law is unconstitutional. But we 
were faced with this problem: Should the committee 
itself decide the constitutional question, recommend 
the repeal of the retroactive features, and by doing so 
require refunds to those whose excessive profits had 
already been recaptured, or should it simply give con¬ 
tractors the right to raise the constitutional question? 

a 

• • • 

“. . . The plan worked out by the committee gives 
every man a right to assert his rights under the Con¬ 
stitution in case he avails himself of its protection.” 

In other words, Congress intended the expressly retro¬ 
active provisions of the Act to apply only so far as the con¬ 
tractors consented. If a contractor submitted to renego¬ 
tiation and did not petition for redetermination in the Tax 
Court, the constitutional issue would be waived. No one 
could object to retroactive renegotiation so long as it was 
voluntary. Compulsory renegotiation, however, was to be 
a different matter. The Ways and Means Committee in¬ 
tended—in fact planned —that a contractor who objected 
to retroactive renegotiation should have relief in the 
courts. 

The truth of this statement is borne out by the following 
facts, which are matters of record and public knowledge, 
and were stipulated by the parties in Lincoln Electric Co. 
v. For rested, 77 F. Supp. 444 (1947), cited by appellee on 
page 38 of its brief. No unilateral renegotiation was com¬ 
menced by any of the agencies charged with administration 
of the Act prior to June 28, 1943. On that date, the first 
unilateral renegotiation order was issued by the Secretary 
of the Navy. At no time prior to July 1, 1943, was Con¬ 
gress advised that any of the renegotiating agencies were 
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taking unilateral action. The joint statement of March 
31,1943, gave no indication that the agencies thought they 
had authority to do so. 

Thus the evident intent of Congress, up to and including 
the Revenue Act of 1944, was to authorize retroactive re¬ 
negotiation only when it was voluntary. 

Appellee does not strengthen its case by saying on page 
48 of its brief that the Court in the Lichter case— 

“upheld the retroactive application of the Act of Oc¬ 
tober 21, 1942, to contracts entered into between April 
and October, 1942, without differentiating between 
agreements fully executed before October 21 and those 
still subsisting on that date.” 

This statement refers to the fact that the Court, in holding 
that certain contracts were subcontracts with a named 
Department within the meaning of the original Renegotia¬ 
tion Act, cited the definition of “subcontracts” contained 
in the October 21, 1942, amendment 

Appellee does not say that any of the subcontracts in 
that case were in fact completed and paid for prior to Oc¬ 
tober 21, 1942. 

In any event, appellee has here involved itself in a con¬ 
tradiction, for on pages 54 and 55 of its brief appellee 
says: 

“There is nothing in the legislative history of the 
Act of October 21, 1942, to indicate that Congress, in 
defining 1 subcontracts ’ was affirmatively changing the 
original Act . . . Thus, there can be no real question 
of retroactive application of the definition contained 
in the Act of October 21, 1942.” 
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IV. This Court may not properly resort to the Goodloe let¬ 
ter or the Goodloe and Thomas testimony as aids to con¬ 
struction in determining whether Congress intended the 
July 1, 1943, amendment to apply to contracts and sub¬ 
contracts which were completed and paid for prior to 
July 1, 1943. 

Appellee has relied on pages 36 to 38 of its brief on the 
Goodloe letter and the Goodloe and Thomas testimony as 
proving the intent of Congress to make the July 1, 1943, 
amendment applicable to contracts which were completed 
and paid for prior to its enactment. Appellant contends 
that it would not be proper for this Court to resort to this 
proffered evidence as aids to construction in determining 
Congressional intent. 

Appellee relies on the following cases as authority for 
the admissibility of the Goodloe letter and the Goodloe and 
Thomas testimony: 

United States v. Dickerson, 310 U.S. 554 (1940). 

United States v. American Trucking Associa¬ 
tions, Inc., 310 U.S. 534 (1940). 

United States v. Whyel, 28 F. (2d) 30 (C.C.A. 3, 
1928). 

In none of these cases, however, have the courts even gone 
beyond the committee reports. 

In United States v. Whyel the Court referred to a state¬ 
ment of the General Counsel of the Bureau of Internal 
Revenue, who was responsible for drafting the Act, made 
to the Senate Finance Committee, which had the Act under 
consideration. An examination of the District Court opin¬ 
ion in that case ( United States v. Whyel, 19 F. (2d) 260, 
263-264 (D.C. W.D. Pa., 1927)) clearly discloses that the 
General Counsel’s statement was quoted and contained in 
the official committee report, and it was followed therein by 
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the concurring comment of the committee. As to the pro¬ 
priety of considering such a statement as an aid to statu¬ 
tory construction, the Circuit Court said at page 33: 

“The reports of committees of the House and Sen¬ 
ate are regarded as expositive of the legislative in¬ 
tent in a case where the meaning of a statute is ob¬ 
scure.’ ’ 

In United States v. American Trucking Associations, 
Inc., supra, the Court said that it would not confine itself 
to literal interpretation, but would use aids to construc¬ 
tion. The aids which it in fact used were a comparison of 
the wording of different sections of the same Act and other 
acts in pari materia; the wording of bills introduced in 
Congress and of the coordinator’s redraft; debates and 
statements made in Congress, and official committee re¬ 
ports. 

Appellee on page 37 of its brief has cited United States 
v. Dickerson, supra, as authority for the view that the 
courts have become more liberal in their attitude toward 
legislative history and are now willing to consider “every 
relevant aid to construction” in determining Congressional 
intent. However, an examination of that case reveals the 
appellee has picked one phrase out of the opinion and as¬ 
cribed to the case a far broader holding than is warranted 
by the “aids to construction” which were in fact used by 
the Court. A reading of the entire opinion discloses that 
the Court did use every relevant aid to construction, to 
wit: 

1. A comparison of the wording of the Act with that 
of other Acts in pari materia. 

2. The legislative history of the Act as reported in 
the Congressional Record, comprising 

a . Statements made on the floor of Congress by the 
sponsor of the Act. 
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b. Statements of the House managers in reporting 
the bill to the House. 

c. Debates in Congress. 

j 

i 

The Court purports to weigh “every relevant aid to con- ! 
struction”—an exhaustive classification—concluding at j 
page 562 that— 

i 

j 

“The meaning to be ascribed to an Act of Congress 
can only be derived from a considered weighing of 
every relevant aid to construction. These lead to the ! 
conclusion that the judgment of the court below must j 
be reversed.” j 

Yet in its exhaustive search the Court in fact considered I 

i 

nothing beyond the wording of other Acts in pari materia j 
and the legislative history as reported in the Congres- i 
sional Record. This case is, therefore, authority that the | 
Goodloe letter and the Goodloe and Thomas testimony can- i 
not properly be considered, because they are not relevant 
aids to construction. 

In none of the three cases relied upon by appellee as 
authority for admission of the Goodloe letter and the 
Goodloe and Thomas testimony did the Court go so far 
as to consider the ex post facto interpretation of a federal 
statute by a trial witness. 

Apart from decisions of the Tax Court, United States 
v. Howell Electric Motors Co., 78 Fed. Supp. 627 (D.C. E. j 
Mich., 1948), is the only case cited by appellee which is 
authority for the proposition it is intended to support. In 
that case the District Court admitted the affidavits of Mr. 
Goodloe and Senator Thomas on the ground, as it said at 
page 631, that— j 

i 

i 

“No evidence to the contrary has been shown and 
we deem the affidavits as competent corroboratory tes¬ 
timony.” i 


i 
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The Court also said at page 630 that the affidavits— 

“would in all likelihood bear little weight if they were 
contradicted by the clear wording of the Act, by the 
Journal of either House or Senate, or the record of 
the committee itself . . .” 

In the instant case, it cannot be said that “no evidence” 
to the contrary has been shown. The appellant has point¬ 
ed out strong proofs that Congress did not intend the July 
1, 1943, amendment to apply to contracts or subcontracts 
completed and paid for prior to its enactment. These are: 

1. Language of the original Act and comparison of 
language of the July 1, 1943, amendment with that 
of other amendments to the Act (Appellants 
Brief, pp. 46-47, 56-57). 

2. Statements made on the floor of the House by the 
member of Congress who introduced and sponsored 
both the original Act and the July 1, 1943, amend¬ 
ments (Appellant’s Brief, pp. 47-49). 

3. Language of the Conference Report of the Joint 
Committee of the House and Senate containing the 
July 1, 1943, amendment (Appellant’s Brief, p. 49). 

Appellant has stated in its brief at pages 50 to 53 the 
reasons why it was error for the Tax Court to admit in 
this case the Goodloe letter and the Goodloe and Thomas 
testimony and error, if they be admitted, to rely upon them 
as disclosing the intent of Congress. 

It would likewise be error for this Court to consider the 
statement of Jesse Jones quoted on page 36 of appellee’s 
brief. That statement is clearly inadmissible. It formed 
no part of the legislative history at the time of or imme¬ 
diately preceding the passage of the Act in question. It 
was made long after the Act was passed, by one who, 
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i 
i 

i 

i 

though he took it upon himself to divine Congressional in¬ 
tent, was not even a member of Congress. 

The courts have long been alive to the danger of consid¬ 
ering informal documents and ad hoc testimony as aids to 
determining the intent of Congress as to a previously en- 
acted statute. The standards and safeguards of judicial 
proof have been evolved through long experience and 
should not lightly be ignored. In particular, it is a well- 
known tendency for even the most careful and well-mean¬ 
ing witnesses, influenced by their knowledge of later events, 
to color and reshape their accounts of the past. Hind¬ 
sight brings not only new interpretations but a new vieyr 
of the facts. | 

i 

i 

V. The cases relied upon by appellee are not authority few 
the constitutionality of the retroactive application of the 

i 

July 1, 1943, amendment to contracts and subcontracts 
with D.P.C. which were completed and paid for prior to 
July 1, 1943. 

A. Lincoln Electric Co. v. For rested. In contending for 
the constitutionality of the retroactive recapture of ap¬ 
pellant’s profits, appellee asserts on page 38 of its brief 
that the question is no longer open but has been determined 
by the United States Supreme Court in Lincoln Electric 
Co. v. Forrestal, 334 U.S. 841 (1948). 

In that case, however, the question of retroactive appli¬ 
cation of the July 1, 1943, amendment to contracts which 
were completed and paid for prior to July 1, 1943, was not 
before the Court. Not only was that particular point not 
in issue, but the case presented no substantive question 
whatever, being decided on purely procedural grounds. 

That case was a proceeding before a three-judge Dis¬ 
trict Court to enjoin the Secretary of the Navy from col¬ 
lecting the amount of 44 excessive profits” determined by a 
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renegotiating agency ( Lincoln Electric Co. v. ForrestaX, 
77 F. Supp. 444 (1947)). The contractor had never filed a 
petition for redetermination. The defendant moved for 
summary judgment. Its position, as stated by the Court 
at page 444, was— 

“that the court lacks jurisdiction because the suit is 
against the United States, which has not consented to 
be sued, and that the Plaintiff has available to it ade¬ 
quate legal and administrative remedies.” 

Thus no substantive question of law was presented to the 
Court. 

The Court held that the suit was not against the United 
States. In sustaining the defendant’s motion for sum¬ 
mary judgment, the Court stated at page 447 the sole 
ground for its decision, as follows: 

“The plaintiff had its opportunity to pursue its ad¬ 
ministrative remedv and failed to take advantage of 
it” 

The Supreme Court affirmed this decision of the District 
Court, citing Lichter v. United States, supra, without opin¬ 
ion (334 U.S. 841 (1948)). 

It must be presumed that in affirming the judgment of 
the lower court without opinion the Supreme Court adopt¬ 
ed. the reasoning and grounds for decision of the lower 
court. 

Appellant submits that the Supreme Court did not de¬ 
cide a substantive question of law, above all a constitu¬ 
tional question, by implication or indirection. 

No constitutional question—in fact, no substantive 
question—was raised or briefed by either party to the 
appeal. 

In the Lichter case the Court reserved the question 
whether the retroactive application of a renegotiation 
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statute to profits arising from contracts completed and 
paid for prior to its enactment was constitutional It 
could not have cited the case as authority for a point 
which, in the case cited, it took care not to decide. 


B. Contract Cases. As appellant has shown on page$ 
61 and 62 of its brief, the decision of the Tax Court in this 
case was based upon fallacious reasoning. The Tax Court 
was misled by a superficial confusion between contract 
rights and property rights. Appellee on pages 39 to 48 of 
its brief has fostered that confusion. 

All the Supreme Court decisions upholding the constitu¬ 
tionality of the 1942 Renegotiation Act concerned cob- 
tracts which were still executory on the date of its enact¬ 
ment. That is not the situation here. The rights of which 
appellant has been deprived were not contract rights. 
Neither w^ere they “accrued contract rights” as appellee 
on page 44 of its brief (and elsewhere) attempts to sug¬ 
gest. On the contrary, they were all property rights. To 
borrow appellee’s own words (Appellee’s Brief, p. 48), 
every contract here involved “has been fully executed on 
both sides, and its proceeds may now be termed noncon¬ 
tractual property.” Appellant’s position can thus he 
simply stated. The Fifth Amendment protects property 
rights. Contract rights are not entitled to the protection 
of the Fifth Amendment, except in so far as they are put on 
the footing of property rights by the courts. As appellee 
on page 48 of its brief succinctly says: j 

“Indeed, in so far as Federal action is concerned, 
contract rights can secure protection only if they are 
deemed property rights, since the Impairment of Con¬ 
tracts Clause governs state action alone.” j 

i 

i 

Consequently, the decisions upholding the constitution¬ 
ality of statutory abridgment or divestment of contract 
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rights, cited by appellee on pages 43 to 48 of its brief, are 
not authority for the retroactive recapture of appellant’s 
profits here involved. Appellee in citing such cases is 
wide of the mark. In all the cases cited, the essential fac¬ 
tor—namely, the protection afforded property rights by 
the Fifth Amendment—was absent. 

Appellee says on page 39 of its brief that “the sole dif¬ 
ference” which appellant cites between this case and, for 
example, the Lichter case, supra , is the fact that all appel¬ 
lant’s D.P.C. subcontracts had been completed and paid 
for prior to July 1,1943, the date of enactment of the stat¬ 
ute which made D.P.C. contracts and subcontracts subject 
to renegotiation. This is, of course, not the “sole” dif¬ 
ference; but, appellant contends, it is essential. Its effect 
is to give appellant’s profits, realized on and severed from 
past contracts, the protection of the Fifth Amendment. 

That Congress also regarded this difference as essential 
is evident from the fact pointed out by appellant on pages 
46 and 47 of its brief that in the 1942 Renegotiation Act 
Congress specifically excluded contracts and subcontracts 
on which final payment had been made prior to the enact¬ 
ment of the Act. 

That the United States Supreme Court takes the same 
view is evident from its careful restriction of the consti¬ 
tutional holding in the Lichter case to contracts which are 
“uncompleted to the extent that final payment has not yet 
been made” prior to the enactment of the statute author¬ 
izing their renegotiation. 

C. “Windfall” Tax Cases. Appellee, in contending for 
the constitutionality of the retroactive recapture of ap¬ 
pellant’s profits on contracts which had been completed 
and paid for prior to the enactment of the statute which 
authorized their renegotiation, relies on the analogy of the 
“windfall tax” imposed by the Silver Purchase Act, and 
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cites at page 42 of its brief United States v. Hudson, 299 
U.S. 498 (1937). That case involved the sale of silver 
futures contracts on May 23 and 29,1934. The Silver Pur¬ 
chase Act was enacted June 19,1934, and imposed a tax on 
private dealings in silver. In terms it applied to transac¬ 
tions occurring on or after May 15, 1934. j 

The Court held that the Silver Purchase Act was an in¬ 
come-tax statute dealing with a special class of capital 
gains, and therefore treated it as an exercise of the tax 
power. 

The period of retroactivity was less than thirty days; 
and, as the Court pointed out, the bill which became the 
Act was introduced on the day of the first sale and had been 
preceded by a presidential message recommending such 
legislation. The Court said at page 501: ! 

j 

“In these circumstances, we think the period of 
retroactivity fixed in the Act is not unreasonable. *’ j 

Hence the case holds that an income-tax statute may 
constitutionally reach back twenty-eight days to include 
income received while the statute was in the process of en¬ 
actment. There is nothing in such a holding that goes be¬ 
yond the cases discussed in appellant’s brief on pages 66 
to 68. j 

Nor are the facts comparable to those of the instant case, 
which involves an Act which Congress intended to be dif¬ 
ferent in form and effect from a taxing statute (see Appel¬ 
lant’s Brief, p. 68), and a period of retroactivity which 
extends to fourteen months (April 28, 1942, to July 1, 
1943). It should be added that the bill which became the 
July 1,1943, amendment was not introduced until June 19, 
1943, only twelve days before its passage (Appellee’s Brief, 
p. 33). j 

The cases cited at page 43 of the appellee’s brief involv¬ 
ing the “windfall tax” imposed by the Revenue Act of 
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1936 do not go so far as United States v. Hudson, supra . 
This Act by its very terms was an income-tax statute. 
None of the cases cited on page 43 of appellee’s brief ex¬ 
tended its application further than to income received in 
the year of its enactment. 

In all those cases the taxpayers were made to turn over 
to the Government, not something which belonged to them, 
but a tax which they had collected for the Government from 
others. They were not free to use the money for their own 
purposes, but were required by law to pay the tax over to 
the Government or to put it into the courts pending deter¬ 
mination of the validity of the Agricultural Adjustment 
Act The Act was held to be invalid in January, 1936. At 
various times thereafter the money was returned to those 
who had originally collected the tax for the Government. 
Consequently, the income which was thus taxed by the 
Revenue Act of 1936 had not in any case been received un¬ 
til 1936, and in some cases not until later years. 

It is apparent that these cases also involve no more than 
the application of an income-tax statute to income received. 
in the year of its enactment. They further present such 
special circumstances that the instant case would not be 
analogous unless the profits received from appellant’s 
D.P.C. business had belonged in the first instance to a third 
person from whom appellant had collected it for the Gov¬ 
ernment 


VL The reasoning advanced by the courts in upholding the 
constitutionality of the retroactive application of income- 
tax statutes is not applicable to the instant case. 

Appellee, in arguing for the constitutionality of the 
retroactive application of the July 1, 1943, amendment to 
appellant’s contracts which were completed and paid for 
prior to July 1, 1943, seeks to rely on the reasoning of the 
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courts in upholding the constitutionality of the retroactiVe 
application of income-tax statutes, and says, on page 40 of 
its brief, that the extension of the Renegotiation Act to 
D.P.C. business “ could hardly take D. P. C/s contractors 
or subcontractors by surprise.” All the evidence is to the 
contrary. Moreover, the attempted fourteen-month retro¬ 
active application of the July 1, 1943, amendment not only 
did take contractors by surprise, but shocked their confi¬ 
dence in constitutional government. 

Nor is it fair to say that the private beliefs of renegotia¬ 
tion officials gave timely warning to contractors. On the 
contrary, the views of such officials that were made public 
gave reassurance rather than warning. The R.F.C. itself 
was known to believe that the contracts and subcontracts 
of its subsidiaries were not renegotiate (Appellants 
Brief, p. 40). The same view was set forth in the Joint 
Statement of March 31, 1943, representing the opinion of 
all the Departments charged with administration of the 
Act (Appellant’s Brief, pp. 38 and 39). Appellant knew 
that as late as May 20, 1943, the War Department did not 
consider its D.P.C. business renegotiable (Appellant’s 
Brief, pp. 40-41 and 45). j 

As a further reason in support of the retroactive appli¬ 
cation of the July 1, 1943, amendment, appellee on page 
42 of its brief points to the cases upholding curative stat¬ 
utes which reach backward for taxes uncollected because 
of discrimination or omission in the statutes or the neglect 
of administrative officers. Appellee complains that under 
the original Renegotiation Act there was discrimination 
between, say, War and Navy Department contracts on the 
one hand and D.P.C. contracts on the other; and suggests 
on page 42 of its brief the inference that the omission of 
D.P.C. from the original Act was inadvertent—“an un¬ 
planned and unfair oversight.” Congress, however, never 
undertook to authorize the renegotiation of war contracts 
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in general, but deliberately singled out the contracts of 
certain agencies or departments. Many discriminations, 
therefore, are inherent in the Act. It does not follow that 
they were not intended by Congress. For example, a man¬ 
ufacturer would be subject to renegotiation when he sold 
to the Army Quartermaster but not when he sold the very 
same articles to the Army Post Exchange. The Act spe¬ 
cifically exempted contracts for less than a certain amount 
and the contracts of suppliers of raw materials and rail¬ 
roads and power companies. Even if Congress had sought 
to regulate all war contracts, there would have been dis¬ 
crimination in that a contractor would be subject to re¬ 
negotiation if he were paid on April 28, 1942, but not if he 
were paid a day earlier. Construction of the July 1, 1943, 
amendment as applying only to such D.P.C. contracts and 
subcontracts as were still in existence on July 1, 1943, is 
thus not open to objection on the ground that it results in 
discrimination. 

Furthermore, there is much positive evidence that 
D.P.C. was not overlooked by Congress. It is worth re¬ 
peating that D.P.C. had been in existence for nearly two 
years (App. 83) and was in full-scale operation when the 
Eenegotiation Act of 1942 was enacted. 

Still further evidence may be found in the October 21, 
1942, amendment to the Act, specifically excluding con¬ 
tracts with any “governmental corporation of the United 
States”—apparently a direct reference to D.P.C. and the 
oilier R.F.C. subsidiaries. 

Appellee contends on page 40 of its brief that the July 
1,1943, amendment “merely extended the reach of legisla¬ 
tive control on a subject matter, excessive war profits, 
which had been the subject of prior regulation . . .” 
This is mere playing with words. The subject matter of 
the original Act consisted of contracts and subcontracts 
with the War Department, the Navy Department and the 
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Maritime Commission. On the other hand, the subject) 
matter of the July 1, 1943, amendment was, in part, con-j 
tracts and subcontracts with D.P.C. 

It seems necessary to repeat that Congress never at¬ 
tempted to regulate war profits as such, but only author- j 
ized renegotiation of contracts and subcontracts with spec¬ 
ified government agencies. It therefore cannot be said 
that war profits, without more, were ever made the subject 
of legislation. 

i 
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